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What Name Is Tied To 


Your Company’s as its 
Corporate Agent? 


OMETIMES corporation officials who would not for a single 

instant consider appointing as sales agent for the company’s 

product any concern with a standing less than the highest in 
its class: or appointing as transfer agent for the company’s securi- 
ties any institution whose name would not reflect added prestige 
on the company’s integrity and financial responsibility — some- 
times such corporation officials will labor under the delusion that 
appointing a CORPORATE agent for the company is a thing to be 
decided casually, sometimes even by price! Yet a company’s name 
is linked to and with the name of its corporate representative as 
intimately as the names of brother and sister. Furthermore, its 
whole corporate standing—its right to do business as a corporation 
in the state—is dependent on the competence, conscience, trust- 
worthiness and alertness of the corporate agent in that state. The 
Corporation Trust Company’s is a name in which is reflected thirty- 
eight years of financial strength, integrity, business activity and 
corporate experience. A good name to have in your incorporation 
or qualification papers as your company’s corporate agent. 


, NY LS 
T HE: E: CORR RO. dns TION TRUST: COMPAN s Sw 
ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


ee 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST.,WILMINGTON, DEL. 


Chicago, 112 W. Adams St. 
Pittsburgh, Oliver Lewy? 
Washington, 815 15th St. N.W. 
Los Angeles, Security Be: 


With the services of The Corpo- 
ration Trust Company it is as easy 
nowadays for a lawyer to incorpo- 
rate or qualify a corporation, amend 
its certificate, withdraw it, or dis- 
solve it, or reinstate it, in the far- 
thermost state or territory, or any 
Canadian province, as it is in his 
own home state. The offices and 
representatives of The Corporation 
Trust Company in every state and 


Philadelphia, Fidelity-Phila. Tr. Bldg. 
— Atlantic Nat’l Bk. Bl 

The Cospasation Ts Trust, Incorporated) 
PA, Louis. Com. bang 2 Bidg. 


Cleveland, Union Trust Bia 

Kansas City, R. A. Long Bldg. 

San Francisco, rs “gues 

Atlanta, Healey Bl 

Cincinnati, Union SE eral Life Bldg. 
Portland, Me., 281 St. John St. 


Dover, Del., 


Detroit, Dine Sav. Bank 
Minneapolis, Securit Bide. 
Baltimore, 10 Light 

Camden, N. J., 328 Market St. 
Albany Agency, 180 State St. 
Buffalo Agency, Ellicott Sq. Bldg. 
30 Dover Green 


territory of the United States and 
every province of Canada consti- 
tute virtually that many extensions 
of each lawyer’s own office when 
he has any corporation matter to 
be acted upon. 
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The Real Value of 


Common Stocks 


in Connection With The 
Federal Estate Tax 


By G. A. DonoHuE* 


HE January 1930 issue of this magazine con- 

tained an article entitled “The Stock Market 

Crash and Its Effect Upon Security Values for 
Estate Tax,” which dealt with the question of ap- 
praising the estates of decedents who died prior to 
the collapse of the stock market. In the case of se- 
curities contained in such estates, the established 
practice of the Estate Tax Division of the Bureau 
of Internal Revenue would result in imposing a tax 
upon the basis of stock market quotations during the 
period of inflation, although the values available to 
the executor for the purpose of raising the money to 
pay the tax might be only one-half as great as the 
quotations in question. 


The inequity of imposing a tax upon the basis of 
the bull market of 1929 is generally conceded, for 
the history of the stock market during the Fall of 
1929 and the whole of 1930 has convinced even the 
most optimistic that the prices of the first nine 
months of 1929 did not represent real values. It is 
now more than a year since the collapse of the mar- 
ket, and the problem of finding an equitable basis for 
the valuation of common stocks for estate tax pur- 
poses has become a pressing one. In many cases 
the executors of estates upon which the tax became 
payable since the decline in values have sought to 
put off the evil day by securing extensions of time 
for payment, and the Bureau of Internal Revenue 
has pursued a liberal policy in granting such exten- 
sions. There is nothing to indicate, however, when, 
if ever, quotations upon common stocks will again 
reach the highs of 1929. Since executors cannot 
solve the problem by selling securities at inflated 
prices, it is necessary to find some formula which 
will permit the Government to impose the tax upon 
the basis of real values rather than inflated ones. 

While the drastic lesson which has been taught 
the investing public during the last fifteen months 


* Associated with Murphy, Lanier & Quinn, Public Accountants, 
New York City; member of Massachusetts Bar. 


47 


has led to a general realization that the values of 
common stocks bear some relation to the assets and 
earnings behind them, a fact which was lost sight of 
when the orgy of speculation was under way, the 
effect of imposing a transfer tax upon estates upon 
the basis of inflated values is not generally realized. 
This may be made clearer by stating that the average 
decline in the values of common stocks listed upon 
the New York Exchange since the peak of the 1929 
market is more than 40%. In the case of an estate 
containing securities worth $1,000,000 upon the basis 
of the “pre-crash” prices, of which the debts and ex- 
penses amounted to $500,000, including debit bal- 
ances in margin accounts, there was an apparent 
equity at the date of death of $500,000. To impose 
a tax upon this sum would work a hardship, how- 
ever, since the amount of the equity upon the basis 
of present prices is only $100,000. 

This is not an extreme case, for the writer knows 
of estates which consisted principally of stocks of 
which the Radio Corporation of America is typical. 
An estate containing 10,000 shares of Radio would 
have been worth $1,147,500 on September 12, 1929, 
and would be worth $125,000 upon the basis of the 
market today. If the debts and expenses amounted 
to $150,000, the estate would be insolvent. Yet in 
such a case the Commissioner of Internal Revenue, 
if he proceeded in accordance with the normal rou- 
tine of the Estate Tax Division, would determine 
an estate tax of $48,500. 

The writer does not wish to give the impression 
that the Treasury Department is determined to col- 
lect estate taxes upon the basis of the highest market 
quotations regardless of whatever hardship may re- 
sult. On the contrary, executors of estates who have 
approached the responsible officials have received 
a most sympathetic hearing. Careful consideration 
is now being given to this subject by the Estate Tax 
Division, particularly with reference to the length 
to which the law, regulations and decisions permit 
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the Government to go in extending relief. Some 
consideration has also been given the matter by 
members of the Joint Congressional Committee on 
Internal Revenue Taxation, although the writer un- 
derstands that no concrete suggestions for suitable 
legislation have as yet been submitted to the Com- 
mittee for consideration. It may be said that it is 
the feeling of the Treasury Department that the 
relief sought for by executors of estates calls for 
legislative action, and that the authority of the Com- 
missioner to appraise listed securities at values other 
than stock market quotations should be established 
by statute, if such a method of appraisal is to be 
followed. 

These considerations bring us to the questions of 
precisely in what cases relief is necessary, and how 
it may best be afforded. A glance at the record of 
stock prices for the last half of 1929 indicates that 
the recession which began September 6, 1929 was 
slight, and was followed by a strong recovery. The 
recession became a collapse during the latter part 
of October and reached the low on November 13th. 
In view of these facts what estates are in need of 
relief? It is obvious that where the date of death 
occurred shortly before the crash, relief is necessary, 
for the executor had no opportunity to pay the tax 
upon the basis of the old prices. Since the tax ac- 
crues one year after the date of death, it will be seen 
that the executors of the estates of decedents who 
died after September 1928 were called upon to pay 
the tax after the inflated values had begun to evap- 
orate. The rule may safely be laid down that where 
the tax became due after the collapse of the market 
the estate is entitled to relief. 


A more liberal policy would extend the benefits of 
the relief provisions to estates which were not dis- 
tributed at the time of the collapse of the market. If 
this disaster left the executor nothing to distribute 
to the beneficiaries, it would seem an undue hardship 
that the Government should have collected a sub- 
stantial estate tax, even though the tax was collected 
before the crash. The time required to distribute 
large estates such as are subject to estate tax differs 
greatly according to the circumstances, and usually 
requires not less than two years. Since a definite 
date must be fixed to meet the practical requirements 
of the situation, the writer suggests that some relief 
should be afforded to the estates of all decedents who 
died after December 31, 1927. This allows a period 
of approximately one year and nine months between 
the date of death and the collapse of the market. 


The nature of the relief to be afforded is a problem 
of considerable difficulty. In the article published in 
this magazine in January 1930, it was suggested that 
the Commissioner appraise listed securities upon the 
basis of their real value as indicated by financial 
statements. In spite of the obvious difficulties in- 
volved, this procedure may prove to be the only 
practicable means of affording relief. Some legis- 
lation would probably be required, however, even in 
order to proceed in this manner. Section 301 of the 
1926 Revenue Act bases the tax upon the “value” of 
the net estate without defining the word “value.” 
Article 13 of Regulations 70, promulgated by the 
Commissioner, states that the value of stocks listed 
upon an exchange should be determined upon the 
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basis of the quoted selling prices, “except where such [7 
selling prices do not reflect the fair market value.” | 
This exception is new in Regulations 70, 1929 Edi- 
tion, and indicates recognition upon the part of the 
Bureau that quoted prices do not always reflect the | 
value. In view of the decisions of the courts, how- 
ever, upholding stock exchange prices as determina- 
tive of the value of listed securities, some criticism 
might be feared by the Bureau officials if the Gov- 
ernment were to accept values substantially lower 
than the quotations in the case of stocks having an 
active market. If the Government were to admit the 
necessity of an independent determination in the case 
of listed securities, it is difficult to see where the 
practice would stop since market prices often differ 
widely from intrinsic value even under normal finan- 
cial conditions. : 

An amendment to the estate tax title might be 
enacted providing that in the case of decedents who 
died between December 31, 1927 and November 13, 
1929, the value of common stocks should be com- 
puted by the Commissioner upon the basis of the 
assets, liabilities and demonstrated earning capacity 
of the corporation. 

A computation of the values of several well-known 
common stocks upon the bases of book or net asset 
value, the 8% and 10% method, and the 15-times 
earnings method is given below. The 8% and 10% 
method is based upon the theory that the value of 
the intangible assets in the nature of good-will, are 
represented by ten times the earnings in excess of 
a normal return of 8% upon the book value. The 
15-times earnings method is a well-known rule of 
thumb for valuing industrial securities, upon the 
basis of earnings alone. 











































COMMON STOCK VALUATIONS. 


Book 8% and 10% 15 x Earnings 
Aluminum Co. ........ 23 116 113 
wae geo 25 59 67 
Gen. Motors ......«... 19 54 70 
Nat. Cash Reg......... 28 55 71 
1 NR eet Zz 9 19 
|i ie 190 148 179 


Another suggestion for affording relief is that the 
average selling prices over a period before and after 
the date of death be used. This suggestion is open 
to the objection that in some cases it would afford 
no relief and in others insufficient relief. It is obvious 
that if prices were averaged for six months prior and 
six months subsequent to the date of death, prac- 
tically no relief would be afforded in the case of a 
decedent who died April 15, 1929, since the period 
would scarcely reflect the readjustment in values 
which culminated on November 13, 1929. In the 
case of a decedent who died January 1, 1929 no re- 
lief would be afforded. In the case of a decedent who 
died September 30, 1929 substantial relief would be 
afforded, but one-half of the prices would reflect the 
excesses of a speculative orgy and these prices would 
not be reduced sufficiently by the other half, based 
upon a belated realization of actualities. 

A third suggestion, and in the opinion of the writer 
the most practical, is that the tax be based upon the 
prices quoted upon the stock exchange on a fixed 
date after the break in the market, or upon the 

(Continued on page 80) 
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» even for the most experienced law- 


| from the mass of statutes contained 
» in these volumes. 
, laws have been repealed or have 
become obsolete or superseded. 
» Furthermore, many of them are 


} volumes known as the Statutes at 


HAVE recently made public a Codification of the 
] Internal Revenue Laws of a general and perma- 

nent character in force on December 1, 1930. This 
Codification was prepared by the Staff of the Joint 
Committee on Internal Revenue Taxation with the 
cooperation of the Treasury Department and the 
Committee on the Revision of the Laws of the House 
of Representatives. 

The need for a complete codification of internal 
revenue laws has long been recognized. These laws 
are the source from which we de- 
rive our principal revenues and are 
coeval with the Government of the 
United States itself, for before the 
close of the first Congress on 
March 3, 1791, an act levying a tax 
on domestic spirits was enacted. 
This was the first internal revenue 
statute passed under the Constitu- 
tion. Since that time, there have 
been enacted approximately 350 
statutes containing internal reve- 
nue provisions. These provisions 
are scattered throughout 46 large 


Large. It is exceedingly difficult 


yer to determine the existing law 


Many of these 


temporary in character. Statutes 
are repeated in subsequent acts in 


| almost identical language with no reference to the 
| former acts or any expressed intention to amend or 


| repeal the same. 
| acter, including riders and provisos, are hidden in 


Provisions of a permanent char- 


| various appropriation acts. Amendments are often 


5 60's. 
| enacted to provide for the “revision and consolida- 





| involved, obscure, and crudely drawn. 


Inconsist- 
encies and duplications abound. 

The seriousness of this situation was first brought 
to the attention of Congress in the latter part of the 
On June 27, 1866, an act (14 Stat. 74) was 


tion of the statutes of the United States.” Pursuant 


| to this Act, the first session of the Forty-third Con- 


gress enacted what is known as the “Revised Stat- 
utes” of 1873. These statutes are contained in one 
volume, arranged under titles, and embrace all the 
laws of the United States, general and permanent in 
their nature, in force on December 1, 1873. Here, 
for the first time, we find the internal revenue laws 
segregated under one title, namely, Title XXXV. 
The Revised Statutes of 1873 is the only codification 
of Federal statutes which is absolute law. All of 





* Chairman of the Committee on Ways and Means of the House 
of Representatives; Chairman of the Joint Committee en Internal 
Revenue Taxation, composed of five members of the Senate and five 
members of the House of ey oe of the United States; member 
of the Bar of Oregon, and of the District, Circuit and Supreme Courts 
of the United States. 


The New Internal Revenue Code 


By Hon. WILzis C. HAWLEY* 


the laws which are contained in the Revised Statutes 
are derived from volumes 1 to 17 of the Statutes at 
Large. A perfected edition of the Revised Statutes 
was prepared in 1878, but this is only prima facie 
law. This was followed in 1891 by a Supplement 
covering the period 1874 to 1891 and containing the 
laws in volumes 18 to 26 of the Statutes at Large 
then in force. In 1902 volume 2 of the Supplement 
was published, which covered the period from 1891 
to 1901 and contained all of the Federal laws re- 
ported in volumes 27 to 31 of 








Hon. Wits C. HAWLEY 


the Statutes at Large. From 
1897 to 1907, a commission was 
engaged by Congress to codify 
the great mass of accumulating leg- 
islation, but this work was never 
carried to completion. Subsequently, 
Honorable. Edward C. Little, for- 
mer Chairman of the Committee on 
the Revision of the Laws of the 
House of Representatives, prepared 
a codification of Federal laws which 
was embodied in a bill which passed 
the House of Representatives, but 
failed of action in the Senate. 

Since the Revised Statutes of 
1873 there have been issued 29 addi- 
tional volumes of the Statutes at 
Large. The accumulation of Fed- 
eral legislation caused Congress to 
give further attention to codifica- 
tion in 1925. In 1926, an act was 
passed “to consolidate, codify, and 
set forth the general and permanent 
laws of the United States in force 
on December seventh, nineteen hundred and twenty- 
five.” This resulted in the enactment of the United 
States Code, which was prepared as a result of the 
cooperation of the Committee on the Revision of the 
Laws and a Select Committee of the United States 
Senate. The actual work of assembling and classify- 
ing the material for the code was performed by the 
West Publishing Company and the Edward Thomp- 
son Company, under the auspices of these two com- 
mittees. While the United States Code is a step in 
the right direction it does not fully accomplish the 
results intended. Congress was reluctant to make 
a work of this magnitude absolute law until it had 
first met the test of actual practice. It was there- 
fore made prima facie law only, and scrutiny of it 
was invited for the purpose of correcting errors, 
eliminating obsolete matter, and restatement. 


It has now been almost five years since the United 
States Code was enacted as prima facie law. During 
that time suggestions for improvement and correc- 
tion have been received from the various departments 
as well as from outside sources. In order that Con- 
gress might not find it necessary to pass upon such 
a vast body of legislation at one time, the plan was 
suggested of ‘having each title enacted into absolute 
law as soon as it was revised and corrected. The 
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Joint Committee on Internal Revenue Taxation was 
established by Congress under section 1203 of the 
Revenue Act of 1926 and its duties include investi- 
gations of (1) the operations and effect of the Fed- 
eral system of internal revenue taxes, (2) the 
administration of such taxes, and (3) measures and 
methods for their simplification. With a well organ- 
ized Staff, which is daily confronted with problems 
arising under the internal revenue laws and is also 
in close contact with the actual administration of the 
law by the Treasury, this Committee was particu- 
larly well qualified to prepare the internal revenue 
title. Accordingly, the Staff of the Joint Committee 
was instructed to undertake a complete review and 
analysis of the internal revenue laws for the purpose 
of preparing an internal revenue title suitable for 
enactment into absolute law. With this object in 
view, the work of codifying the internal revenue 
laws was begun by the Staff nearly two years ago. 
This work went through the following stages: 


(1) The collection and examination of all orig- 
inal statutes relating to internal revenue. 


(2) The elimination of express repeals. 


(3) The elimination of obsolete, superseded and 
temporary matter. 


(4) The checking of the general and permanent 
provisions with those contained in Title 26 
of the United States Code. 


(5) The arrangement of the Code in a manner 
which appeared best adapted to the needs 
of the ordinary taxpayer and the adminis- 
trative officer. 

The sources from which the statutes were col- 
lected included: (a) cards in the Legislative Refer- 
ence Division of the Congressional Library, listing 
all Federal statutes according to subjects, (b) Treas- 
ury Compilations issued since the enactment of the 
Revised Statutes of 1873, (c) the United States Code, 
(d) Mason’s Code, (e) The Federal Statutes Anno- 
tated, (f) the Compiled Statutes Annotated, and 
(g) Barnes Federal Code. In the elimination of ex- 
press repeals, reference was made to Shepard’s Cita- 
tions and the Citator Digest. In the elimination of 
obsolete and temporary matter, reference was also 
made to the Treasury Regulations and Rulings and 
decisions of the courts relating to internal revenue 
cases. In this connection, there was prepared two 
volumes of obsolete and temporary provisions, one 
relating to the Revised Statutes, and the other to the 
Statutes at Large. Each statute was set forth with 
a statement as to the reason for holding it temporary 
or superseded. These volumes were reviewed by the 
proper Treasury officials and conferences were held 
on all doubtful issues. 

This Codification, as stated before, consists of all 
of the laws of a general and permanent nature relat- 
ing exclusively to internal revenue in force on De- 
cember 1, 1930. The primary purpose is to have it 
enacted into absolute law as Title 26 of the United 
States Code. It would not be feasible to reenact in 
a code the many laws of a temporary character, 
which, while they are still being applied, will eventu- 
ally become obsolete due to the running ofthe statute 
of limitations. The most.striking examples of these 
temporary laws are the income tax provisions of the 
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Revenue Act of 1926, and prior revenue acts. While 
these acts should unquestionably remain in force for 
the purpose of administering the cases pending for 
the earlier years, they have no place in a permanent 
Code. 

There are many laws of a general character which, 
though relating to internal revenue, also apply to 
other subjects. To codify such laws under internal 
revenue, however, would disrupt the entire title 
structure of the United States Code and render com- 
plete codification of Federal law impossible. In only 
one instance, that of State bank circulation, (U. S. 
C., Title 12) has any provision been taken from any 
title of the United States Code other than the internal 
revenue title—an exception which appeared war- J 
ranted by the fact that the tax on State bank J 
circulation is entirely under the jurisdiction of the Com- | 
missioner of Internal Revenue. The great value of 
the United States Code is thus preserved. Detailed 
cross references, moreover, compensate for any de- 
ficiency due to such a procedure by acquainting the 
reader both with the general subject of the provision 
referred to and its location in the United States Code. 


The arrangement of the Code should add greatly § 
to its usefulness. It is divided into five subtitles, 
namely, Subtitle A, Income Tax, Estate Tax, and | 
Board of Tax Appeals; Subtitle B, Miscellaneous 
Taxes; Subtitle C, General Administrative Provi- f 
sions; Subtitle D, Personnel; and Subtitle E, the 
Joint Committee on Internal Revenue Taxation. The 
purpose of.this division is to make the subtitles, as 
far as possible, complete in themselves. For exam- 
ple, a person concerned with the computation of the 
income or estate tax need refer only to Subtitle A, 
and a person concerned with the computation of 
miscellaneous taxes, such as tobacco, liquor, etc., 
need refer only to Subtitle B. In Subtitle C, all gen- 
eral administrative provisions have been collected. 


The chapter arrangement is based both upon the 
importance of the tax from a revenue standpoint and 
the number of persons affected. The income tax 
produces more revenue and concerns more people 
than any other tax, and therefore is made the subject 
of the opening chapter of the Code. The plan for the 
arrangement of provisions in the income tax chapter 
follows the Revenue Act of 1928 and consists of the 
collection of the provisions under two classifications 
—general provisions and supplemental provisions. 
The general provisions are those which apply to the 
ordinary transactions of the ordinary classes of tax- 
payers. In the main, the supplemental provisions 
are those which apply to extraordinary classes of 
taxpayers or to the extraordinary transactions of the 
ordinary classes of taxpayers. Special administra- 
tive provisions are included in these supplemental 
provisions. This same scheme is applied to the 
chapter on Estate Tax. The chapter on Board of 
Tax Appeals is included in Subtitle A because the 
jurisdiction of the Board is limited by statute to 
income and estate tax cases. 

Subtitle B contains the chapters on miscellaneous 
taxes, such as tobacco, documents, admissions and 
dues, narcotics, liquor, and occupations. The ar- 
rangement of these chapters gives prominence to 
matters of chief interest to the taxpayer; that is, 

(Continued on page 74) 
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LTHOUGH the case of Hecht v. Malley, 265 
U. S. 144 was decided in 1924 by the United 
States Supreme Court, and the case of Crocker 
v. Malley, 249 U. S. 223 was decided in 1919, there is 
still great uncertainty as to the method of distin- 
guishing between associations taxable as corpora- 
tions and strict trusts the income of which is taxable 
to the beneficiaries, or to the trustees in the same 
manner as income to an individual. More recent de- 
cisions of the courts and Board of Tax Appeals show 
that the proper test for distinguish- 
ing between such associations and 
trusts has not been clearly defined 
and that the law on this point is not 
by any means entirely settled. 

The following outline of the his- 

tory of the leading cases and the 
suggestions as to the proper test to 
be adopted in distinguishing be- 
tween trusts and associations may 
be of assistance in the solution of 
this problem. 
. Although real estate trusts cre- 
| ated by deed were not considered 
to be associations under the Rev- 
enue Act of 1909 as they were not 
“organized under the laws of the 
United States or of any state or 
territory” nevertheless later Rev- 
enue Acts amended the law so that 
a trust might be an association re- 
gardless of the fact that it was cre- 
ated under the common law without 
The former 
} law thus extended to cover organi- 
zations created or organized in the 
United States and not only those organized under 
the laws of the United States. See Eliot v. Freeman, 
220 U. S. 178 and Hecht v. Malley, 265 U. S. 144. 

Under the provisions of Section 701 of the 

Revenue Act of 1928 and prior Revenue Acts “‘associa- 
| tions” are included in the definition of a “corpora- 
} tion” and are taxable as such. Strict trusts are 
taxable in the same manner as individuals, although 

deductions from gross income are allowed for distribu- 
| tions made or required to be made to beneficiaries. 
(Sec. 161, Revenue Act of 1928 and prior Revenue 
Acts.) 

The Supreme Court of the United States has de- 
cided two leading cases upon this point and has 
laid down rules for distinguishing between trusts 
and associations which, however, are hard to recon- 
cile. The leading cases decided by the Supreme 
Court are as follows: 

Crocker v. Malley, 249 U. S. 223 (1919). 


Hecht v. Malley, 265 U. S. 144 (1924). 


Both of these cases originated in the United States 
District Court for the District of Massachusetts and 


* Attorney at Law, Boston, Mass. 


Trusts and Associations 


By Harris H. GitMan* 





Harris H. GImMAN 






were later appealed to the Circuit Court of Appeals 
for the First Circuit, and from there went to the 
Supreme Court of the United States. 

Both of these cases were decided for the taxpayer 
in the District Court and both cases were decided 
for the Government in the Circuit Court of Appeals. 

In the Supreme Court of the United States the 
Crocker case was decided for the taxpayer and the 
Hecht case was decided for the Government. 

In the District Court the decision in the Crocker 
case was placed squarely upon the 
ground that there was no substantial 
control over the beneficiaries and that 
therefore it was a strict trust upon 
the authority of Williams v. Milton, 
215 Mass. 1, 102 N. E. 355, which is 
a leading case in Massachusetts upon 
the distinction between a trust and a 
so-called partnership. 

The declaration of trust forming 
the Wachusett Trust under consider- 
ation in the Crocker case, gave com- 
plete control to the trustees. They 
owned the property absolutely, named 
their successor trustees, and could 
amend the declaration of trust with 
the consent of the beneficiaries. 

The test of control by the benefi- 
ciaries has long been the method in 
Massachusetts of distinguishing be- 
tween trusts and partnerships, and 
has full recognition in the law of that 
Commonwealth. A recent decision of 
the Massachusetts Supreme Court in 
Bouchard v. First People’s Trust, 
253 Mass. 351, which considered the 
decisions of the United States Supreme Court above 
referred to, definitely establishes the law of Massa- 
chusetts. The test of control is accepted by the 
Massachusetts Court. 

The Circuit Court of Appeals (250 Fed. 817) re- 
versed this decision and held that an association 
exists where individual interests in the trust prop- 
erty are combined for the purposes of a joint busi- 
ness venture and are managed for the joint benefit 
of all. 

The Supreme Court of the United States reversed 
the Circuit Court of Appeals and accepted the posi- 
tion taken by the District Court to the effect that 
the proper test was control of the trustees by the 
beneficiaries, i. e., the Massachusetts rule. 

This same test was accepted by the Treasury 
Department in its regulations promulgated at that 
time. The regulations set forth the test of control 
by the beneficiaries as the proper method of distin- 
guishing between a trust and an association. See 
Regulations 62, Article 1504. 

The Crocker case has never been overruled, but 
the decision of the Supreme Court of the United 
States in the series of cases cited as Hecht v. Malley 
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laid down a somewhat different rule from that con- 
tained in the Crocker case which the court attempted 
to explain. 


In the District Court, 276 Fed. 830, the series of 
cases cited under the name of Hecht v. Malley, were 
decided for the taxpayer on the ground that the 
trusts do not “invoke special statutory powers in 
their organization” and on the authority of the 
Crocker case. 


This decision was overruled by the Circuit Court 
of Appeals, 281 Fed. 363, which held that the organi- 
zations under consideration were associations as 
they were not trusts within the doctrine of the 
Massachusetts decisions “as the real seat of power 
is with the shareholders and not with the trustees.” 

Part of the decision of the Circuit Court rested 
upon the wording of Massachusetts statutes in re- 
gard to “associations” but this is not applicable as 
it was based upon a mistaken assumption. This is 
also true of the dictum in the Supreme Court deci- 
sion of the Hecht case that a strict trust is treated 
as an association under certain Massachusetts stat- 
utes. (See decision of Massachusetts Supreme Court 
in Bouchard v. First People’s Trust, 253 Mass. 351. 
Also see the concurring opinion of Bingham, C. J. in 
White v. Hornblower, 27 Fed. (2d) 777, in which this 
matter is specifically referred to.) 

The Supreme Court affirmed the decision of the 
Circuit Court of Appeals-upon the ground that a 
trust formed under a declaration of trust is an “asso- 
ciation” where the trustees “are associated together in 
much the same manner as the directors in a corporation 
for the purpose of carrying on a business enterprise.” 

The Treasury Department amended its regula- 
tions subsequent to the decision in the Hecht case, 
and present regulations provide that an association 
exists (1) if the beneficiaries have control over the 
trustees, and (2) if, regardless of control, the trus- 
tees are associated together in a corporate form 
for the purpose of carrying on some business enter- 
prise. (See Regulations 74, Section 1314.) 

At the present time therefore, the Treasury De- 
partment has retained the test of control set forth 
in the Crocker case, but has added to it another 
which is obviously derived from the Hecht case. The 
Treasury Department finds an association exists 
whenever there is control or the carrying on of a 
business enterprise in corporate form. 

The Supreme Court of the United States in the 
Hecht case adopted a test other than that of control 
and said :— 

It results that Crocker v. Malley is not an authority for 
the broad proposition that an act imposing an excise tax 
upon the privilege of carrying on a business, a Massachu- 
setts trust engaged in the carrying on of business in a quasi- 
corporate form in which the trustees have similar or 
greater powers than the directors in a corporation is not 
an “Association” within the meaning of its provisions. 

We conclude, therefore, that when the nature of the 
three trusts here involved is considered, as the petitioners 
are not merely trustees for the collecting of funds and pay- 
ing them over but are associated together in much the same 
manner as the directors in a corporation for the purpose of 
carrying on business enterprises, the trusts are to be 
deemed associations within the meaning of the act of 
1918; 
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In the later case of Burk-Waggoner Oil Association 


v. Hopkins, 269 U. S. 110, the opinion apparently § 


distinguishes between a trust and an association on 
the ground of carrying on business in an organized 
capacity in the general form and mode of procedure 
of a corporation. This opinion contains the follow- 
ing statements :— 

Unincorporated joint stock associations, although tech- 
nically partnerships under the law of many states, are not 
in common parlance referred to as such. They have usual- 
ly a fixed capital stock divided into shares represented by 
certificates, transferable only upon the books of the com- 
pany; manage their affairs by a Board of Directors and 


executive officers, and conduct their business in the. general § 
(Italics ours.) § 


form and mode of procedure of a corporation. 
The court then states :— 


It is true that Congress cannot convert into a corporation | 


an organization which, by the laws of its state, is deemed 


to be a partnership. But nothing in the Constitution pre- | 


cludes Congress from taxing as a corporation an associa- 
tion which, although unincorporated, transacts its business 
as if it were incorporated. 


The Supreme Court in the decisions’ above did | 


not say that a trust was an association if the trus- 
tees were merely engaged in business. 


or greater than the directors of a corporation or the 


business be conducted in the general form or mode | 


of a corporation. 
The case of Little Four Oil & Gas Co. v. Lewellyn, 
35 Fed. (2d) 149 decided in 1929 by the Circuit 


‘Court of Appeals for the Third Circuit refers to the 


Hecht case and Burk-Waggoner case, but when it lays 


down the test of distinguishing between a trust and an ff 


association it limits the test of the Supreme Court 
cases to what the trust was actually doing through 
its trustees. 


and neglects the requirement that they operate in 
the mode and form of a corporation. It is submitted 
that the decision in this case is wrong. 

If we attempt to apply the simple test of whether 
or not the trustees of a trust are conducting a busi- 
ness in order to determine whether or not a trust 
is a strict trust or an association, we run into diffi- 
culties, and the necessity for the qualification and 
definition stated by the Supreme Court becomes 
obvious. 

It is certainly clear that trustees under a will do 
not constitute an association even if they are carry- 
ing on a business enterprise. Trustees under a will 
may carry on the business of buying, selling and 
dealing in real estate and other business activities 
without thereby making themselves an “association.” 

If the test of whether or not a trust formed under 
a declaration of trust was a strict trust or an associa- 
tion was only whether such trustees were carrying 
on a business enterprise, there would be no distinc- 
tion in many cases between associations and trustees 
under a will. In such cases the Government would 


If the test | 
of whether or not a trust is a strict trust or an asso- | 
ciation was simply a question of whether or not the | 
trustees were engaged in business, it is hard to be- | 
lieve that the Supreme Court would not have simply [| 
stated this test and would not have gone on to the J 
further definition and qualification that the trustees | 
must be associated together with powers similar to § 


The court apparently looks solely to Ff 
whether or not the trustees are engaged in business ff 
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equitably be required to consider many trustees as 
associations and taxable as corporations where their 
sole function was the settlement of an estate or the 
holding of property for a life in being and its distri- 
bution to a remainderman. 

Court decisions other than those of the Supreme 
Court above set forth have suggested or considered 
further tests for distinguishing between associations 
and trusts, but it is submitted that such tests are 
not in any case conclusive of the question under 
consideration. 


In the case of White v. Hornblower, 27 Fed. (2d) 
777, Judge Bingham held in his concurring opinion 
that the proper method of distinguishing between a 
trust and an association was whether or not such 
trust was held to be a strict trust under the state 
law of the jurisdiction. He concurs in the opinion 
of the case on the ground that the trust was a strict 
trust under the decisions of the Massachusetts 
courts. 

The case of Neal v. United States, 26 Fed. (2d) 
708, was decided for the taxpayer in the District 
Court, but the decision was reversed by the Circuit 
Court of Appeals (28 Fed. (2d) 1022) and decision 


= rendered upon the basis of the decision in White v. 


Hornblower. 

In Gardiner v. United States, 43 Fed. (2d) 450, the 
District Court for the District of Massachusetts 
stated as follows: 

Tests involving great subtlety and refinement of analysis 
are to be avoided if possible. In my opinion when parties 
associate themselves together under an agreement whereby 
transferable shares are issued to the beneficial owners, 


} and the management of the property or enterprise is left 


with designated persons, an “association” within the mean- 
ing of these statutes has been formed. 
The opinion further says :— 

The fact that the duration of this trust was limited by 
the instrument which created it is not of decisive signifi- 
cance. It was at one time not uncommon for corporate 
charters to have a time limitation. 

Many of the tests for the purpose of distinguish- 
ing between a trust and an association considered 


Min the foregoing decisions cannot be accepted, as 


they are shown to fail when applied to various situ- 


m ations. 


The period of time during which the trust is to 
last is not the test, whether such period is limited 


) to a definite number of years or to a life in being 
} and twenty-one years thereafter. 


The usual provisions of a trust under a will pef- 


5 mits trustees to hold property during a life in being 
= and twenty-one years thereafter. This same provi- 


sion is the usual provision in a trust formed under 
a declaration of trust. If trustees under a will may 
hold property for a life in being and twenty-one 
years thereafter and carry on business during that 
period without becoming an association, so may 
trustees under a declaration of trust hold property 
for a life in being and twenty-one years thereafter 
without becoming an association. No decision of 
the courts or the Treasury Department, as far as we 
can determine, has given much weight to the ele- 
ment of time during which the trust was to remain 
in effect. It does not seem possible that the simple 
expedient of limiting the duration of a trust to a 





few years could possibly effect the question of 
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whether a trust was a strict trust or an association. 

It seems clear that the test by which a trust may 
be distinguished from an association is not merely 
the activities of the trustees, or the fact that the 
trustees may hold the property for over fifteen years 
or as long as a life in being and twenty-one years 
thereafter, or even a combination of the two. A 
testamentary trust may conform to these two tests 
and yet such probate trust would not constitute an 
association. 

Can the fact that a trust may issue transferable 
shares which are not issued by testamentary trus- 
tees be the true and proper distinction between a 
trust and an association? 

The case of Burk-Waggoner Oil Association v. 
Hopkins, 296 U. S. 110 gives weight to the fact that 
there were transferable shares. This fact is also re- 
ferred to in the case of Gardiner v. United States, 43 
Fed. (2d) 450. But the courts have not distin- 
guished between trusts and associations by refer- 
ence to whether or not a trust had transferable 
shares. In most cases the fact is mentioned in a 
statement of the facts, but apparently has not been 
given much weight in the decision. 

In the case of Crocker v. Malley, supra, there were 
certificates issued by the trustees to the beneficiaries 
in proportion to their respective interests. 

The Supreme Court in commenting upon the 
shares, holds that the nature of the certificates is 
entirely immaterial. 

We do not see either that the result is affected by any 
technical analysis of the individual receipt holder’s rights 
in the income received by the trustees. 

Although this does not refer directly to the trans- 
ferable feature, it would seem to indicate that the 
nature of the beneficiaries’ rights or interests were 
of little importance. 

In the Costilla Trust, considered in the case of 
White v. Hornblower, 27 Fed. (2d) 777, the trustees 
issued certificates of five different kinds. These cer- 
tificates were transferable. The Costilla Trust, Ar- 
ticle 5, provided :— 

All trust receipt certificates issued hereunder shall be 
deemed parts hereof and conclusively evidence the owner- 
ship of respective beneficial interests in this trust. And 
the trustees shall from time to time, either directly or 
through such agency as they may establish for the pur- 
pose, issue any new certificates (on surrender of old) as 
may be proper and necessary to evidence any new, trans- 
ferred or subdivided interest. 

The existence of transferable shares in that case 
did not prevent the court from holding that the 
trust was a strict trust. 

The Board of Tax Appeals has considered this 
question and has definitely ruled that the issue of 
shares similar to “shares of stock by a corporation” 
would not make a trust an association. 

Extension Oil Co. v. Commissioner of Internal Rev- 

enue, 16 B. T. A. 1028, page 1033. 
Myers Long Co. v. Commissioner of Internal Rev- 
enue, 14 B. T. A. 460, page 463. 

The Treasury Department in its various rulings 
and regulations has not distinguished between strict 
trusts and associations by reference to whether or 
not a trust had transferable shares. If, in the opin- 





















































































































































































































































































































































































































































































































































































































ion of the Treasury Department, this was of vital 
importance it certainly;would be stressed to much 
greater extent than has been the fact. 


In the following Treasury Department rulings the 
fact that there were transferable shares has been 
commented upon at length and yet the trusts are 
held to be strict trusts in spite of the fact that there 
are transferable shares—Cum. Bull. VII-1, page 46 
and page 49. 


It would seem entirely unsound to make the 
distinction between a trust and an association rest 
to any great extent upon the ground of whether or 
not a particular trust had transferable shares, and 
it is submitted that this cannot be the primary test. 
It is without question, however, true that the pres- 
ence of transferable shares is one characteristic of a 
corporation and should be considered in determining 
whether a business is being carried on in quasi- 
corporate form and will be considered and referred 
to hereafter. 


In view of the apparent conflict of opinion in the 
foregoing decisions it is difficult to determine what 
is the proper test at this time of whether or not a 
trust is an association or a strict trust. The test 
hereinafter set forth is submitted as being the proper 
basis for distinguishing between trusts and associa- 
tions. 

This test was indicated by the Supreme Court of 
the United States in the cases of Hecht v. Malley, 
supra, and Burk-Waggoner Oil Association v. Hop- 
kins, supra. These decisions indicate that the test 
of distinguishing between a trust and an association, 
is whether or not the trust has in its organization or 
operation the characteristic features of a corporation 
organized for the purpose of carrying on a business 
enterprise and if it has not such characteristic fea- 
tures it is a strict trust, taxable as such. 

It is submitted that there are two fundamental 
requirements for bringing a trust within the term 
“association.” (1) the trust must be carrying on a 
business enterprise, and (2) the business enterprise 
must be carried on in the general form and mode of 
a corporation. 

A trust must conform to both of the above re- 
quirements in order to be taxable as an association. 
Even if a business enterprise is conducted by a trust 
the decisions indicate that such business must be 
conducted in a quasi-corporate form in order to be 
classed as an association and conversely even if an 
organization has a quasi-corporate form if the pur- 
pose of the trust is not to carry on a business but is 
merely to hold property for liquidation or some simi- 
lar purpose, it is not within the requirement of con- 
ducting a business and the organization is not 
taxable as an association. 

Congress cannot tax as a corporation a business 
conducted in the mode and form of an individual but 
it can and does tax as a corporation a business con- 
ducted in the mode and form of a corporation even 
if such business is not incorporated. 

“Carrying on a business enterprise” does not mean 
that the trust was “doing business” so as to come 
under an excise tax, either state or federal, for the 
“doing of business,” White v. Hornblower, supra, 
and Crocker v. Malley, supra. In both of these cases 
the activities of the trustees were sufficient to con- 
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stitute “doing business” but the trustees were not 
considered to be carrying on a business enterprise. 

The requirement for “carrying on a business en- 
terprise” is more than the technical “doing of busi- 
ness” with which we are familiar in connection with 
corporations entering foreign states and coming 
under excise tax laws. The carrying on of a busi- 
ness enterprise means “continued efforts in the pur- 
suit of profit or gain and such activities as are 
essential to those purposes.” Von Baumbach v. Sar- 
gent Land Co., 242 U.S. 503. It connotes a repetition 
of activities for profit or gain and an extension of 
such activities. 

Were the activities of the trustees incidental to 
the accomplishment of a definite purpose, or were 
they in themselves the primary object and purpose 
for which the trust was formed? Was the trust 
formed to earn income through the repetition of ac- 
tivities and the enlargement or increase of its busi- 
ness, or was it formed to deal with or clear up a 
situation then existing? 

If the trust was formed for the holding and orderly 
distribution of property among a group, this has not 
the usual characteristic features of a business enter- 
prise. 

In the case of Extension Oil Company, 16 B. T. A. 
1028, the member of the Board says :— 

The petitioner was not organized for the ‘purpose of 
“continued efforts in the pursuit of profit or gain, and such 
activities as are essential to those purposes.” Van Baum- 
bach v. Sargent Land Co., 242 U. S. 503. But rather 
to advantageously dispose of property already owned by 
securing additional funds and thus to wind up a business 
undertaking. (Citations.) The fact that as a trust it en- 
gaged in the limited and restricted business necessary to 
accomplish such a purpose would not convert it from a 
trust into an association.” Wéilson Syndicate Trust, 14 B. 
T. A. 508. 

In the case of White v. Hornblower, supra, the 
court said :— 

Their activities were only such as naturally followed 
ownership of the securities which they held. This was 


not carrying on a business enterprise. 


The purpose of the trust was liquidation, not a 
continuing business activity. 

In the case of Blair v. Wilson Syndicate Trust, 39 
Fed. (2d) 43, 46, the court said :— 

The difference between the respondent and the Massa- 
chusetts trusts considered in Hecht v. Malley (supra) is 
very marked. The respondent was not organized for the 
purpose of doing business for profit, nor for doing business 
at all. Its purpose was to liquidate and distribute an es- 
tate. . . . Such slight business activities as the trustee 
conducted were in furtherance of the ultimate purpose of 
liquidation and distribution. 

In the decision of the Hecht case, the court up- 
holds the decision in Crocker v. Malley, supra, and 
it is interesting to see that it is along the lines con- 
tended for above. 

On page 159 of the Hecht decision, the court re- 
fers to the trust in the Crocker case, and says as 
above pointed out :— 

The purpose of the trust (Wachusetts Trust under con- 
sideration in the Crocker case) was to convert this prop- 
erty into money and to distribute the net proceeds to the 
beneficiaries within a period left to the discretion of the 
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trustees. Meanwhile, they were to distribute the net in- 
come but could apply any funds for the repair and devel- 
opment of the property or the acquisition of other 
property pending conversion and distribution. Their func- 
tion as emphasized in the opinion was not to manage the 
mills, but simply to collect the rents and income with a 
large discretion in its application. 


The above quotation clearly indicates that the Su- 
preme Court does not consider the holding of real 
property and collecting of rents even when there is 
“a large discretion in its application” as carrying on 
an active business enterprise, and yet it is submitted 
that it would constitute “doing business.” 


If a trust is not carrying on a business enterprise 
it is in reality merely holding property for a definite 
purpose and is more nearly like a testamentary trust 
than a quasi-corporate organization. The court said 
in the Burk-Waggoner Oil Association case :— 

It is true that Congress cannot convert into a corpora- 
tion an organization which, by the law of its state, is 
deemed to be a partnership. 


It would seem that Congress had no intention of 
doing so but merely to tax as corporations, organi- 
zations which, although unincorporated, transact 
business as if they were incorporated. 


If a trust is not carrying on a business enterprise, 
it is submitted that such trust cannot be considered 
to be an association regardless of the element of 
control by the beneficiaries as the sole object must 
be the settlement of a single situation and not the 
conduct of a business as above defined. 


If there is a business enterprise, we must then 
consider whether this business more nearly resem- 
bles a business carried on by a group in corporate 
form or the business of an individual. If the busi- 
ness is conducted for the many under substantially 
a corporate form, then it should be taxed as a cor- 
poration. If the business is conducted as an indi- 
vidual business, then it should be taxed to the trustee 
in the same manner as to an individual (permitting 
him deductions from income allowed by law) and 
not as a corporation. 


The second requirement is therefore, that in order 
to constitute an association the business enterprise 
must be carried on in the general form or mode of a 
corporation or in quasi-corporate form. 

This requirement is clearly laid down in the Burk- 
Waggoner Oil Association case and also in the deci- 
sion in the Hecht case. The Supreme Court has 
never limited the test to the mere requirement- of 
carrying on a business enterprise, but has in each 
case gone further and required an association of 
trustees with similar or greater powers than direc- 
tors in a corporation, or the carrying on of a busi- 
ness enterprise in the general form or mode of a 
corporation, or in quasi-corporate form. 

In the Hecht case the court said that as the trus- 
tees “were associated in much the same manner as 
the directors in a corporation for the purpose of 
carrying on business enterprises, the trusts are 
deemed to be associations” and again “a Massachu- 
setts trust engaged in the carrying on of business 
in a quasi corporate form in which the trustees have 
similar or greater powers than the directors in a 
corporation” is an association. 
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In the Burk-Waggoner Oil Association case the 
court said that associations usually “manage their 
affairs by a Board of Directors and executive offi- 
cers and conduct their business in the general form 
and mode of procedure of a corporation.” 

The requirement that there shall be some form 
of organization resembling incorporated bodies is 
also recognized by the Supreme Court of Massachu- 
setts, which in Bouchard v. First People’s Trust, 253 
Mass. 351 at 361 has stated the proposition as fol- 
lows:— 

The various definitions of the word “Association” all 
imply if they do not require as an essential element, that 
there be some form of organization resembling modes of 
procedure inherent in incorporated bodies. A _ business 
corporation is unthinkable where the shareholders are de- 
void of legal rights, have ne officers and are and must re- 
main forever dumb as to the selection, approval or 
disapproval of managers and methods of conduct of cor- 
porate affairs. 

The Board of Tax Appeals has also considered 
this question in several cases and in addition to the 
case of Wilson Syndicate Trust above referred to, has 
decided several cases along the lines above set forth. 

In the case of Myers Long Co., 14 B. T. A. 460, 
at page 464, the Board of Tax Appeals cites Hecht 
v. Malley, 265 U. S. 144, Burk-Waggoner Oil Associa- 
tion v. Hopkins, 269 U. S. 110, and applying these 
two cases to the facts which they were considering, 
decided that 

The method of conducting the petitioner’s business bore 
almost no resemblance to the method of conducting busi- 
ness ordinarily used: by a corporation. The petitioner was 
very loosely organized. No officers or directors were ever 
elected. No by-law or method of doing business was ever 
regularly adopted. . . . The subscription agreement is the 
only one to which we can look for the intention of the 
parties. It contains none of the provisions commonly 
found in corporate charters with the exception of the pro- 
vision with regard to the issuance of shares. It does not 
provide for a directorate o1 for the election of any officer 
except the treasurer. No director or officer was ever 
elected. No shares were ever regularly issued. After a 
number of the original subscribers had sold their interests 
the purchaser of- these interests had certain certificates 
distributed... . 

In the case of Max Wolf et al., Trustees, 10 B. T. A. 
835, page 839, the Board cites Hecht v. Malley and 
Crocker v. Malley, and then holds that the business 
under consideration was not conducted upon the 
methods and form used by incorporated bodies for 
the conduct of a common enterprise, and states that 
there were none of the indicia of an association as 
defined by the Supreme Court. The trustees were 
clearly carrying on a business for they took over for 
$250,000, a hop ranch consisting of 992 acres, which 
they held and managed. The evidence disclosed, 
however, that there were no certificates, no officers 
elected, and no meeting of the beneficiaries, and that 
the trustees held, managed, and used the trust prop- 
erty in accordance with the terms of the trust in- 
strument. The entire management and control of 
the trust property were vested wholly in the trus- 
tees. Accordingly, there being no quasi-corporate 
form, a strict trust and not an “association” existed. 

(Continued on page 78) 





























































































































































































































































































































Some Income Tax Provisions Which Have 


Not Been Judicially Construed 


By Epwin W. Sims* 


HE courts and the Board of Tax Appeals have 
rendered numerous decisions with reference 
tothe statute of limitations for the assess- 
ment and collection of taxes and for the recovery of 
taxes paid, but there remains undecided at least one 
important question as to the suspension of the run- 
ning of the statute against assessment by the filing 
of a petition with the Board of Tax Appeals. The 
question may be thus stated: Is the running of the 
statute of limitations for assessment of a deficiency 
tax suspended when a transferee 


statute of limitations had run prior to the enactment 
of the Revenue Act of 1928. 

As the Board of Tax Appeals in numerous cases 
has pointed out, the statute makes distinct and 
separate provisions for the assessment and collection 
of deficiency taxes from the taxpayer, and for the 
assessment and collection of the liability at law or 
in equity of a transferee of the taxpayer; and the 
Board has held that where the so-called 60-day defi- 
ciency notice provided for in Section 274 of the Reve- 

nue Act of 1926 is mailed to the tax- 





files a petition with the Board of 
Tax Appeals based upon a 60-day 
deficiency notice mailed to the 
transferor? 

The Treasury Department’s an- 
swer to this question has been in 
the affirmative, but the correctness 
of the Department’s interpretation 
of the law remains to be decided. 
The relevant statutory provisions 
are contained in Sections 504 and 
505 of the Revenue Act of 1928, 
which amended paragraphs (b) and 
(d), respectively, of Sections 277 
and 280 of the Revenue Act of 
1926. These paragraphs as amended 
are as follows: 

(b) The running of the statute of 
limitations provided in this section or 
in section 278 on the making of assess- 
ments and the beginning of distraint 
or a proceeding in court for collection, 
in respect of any deficiency, shall (after 
the mailing of a notice under subdivi- 
sion (a) of section 274) be suspended for the period dur- 
ing which the Commissioner is prohibited from making 
the assessment or beginning distraint or a proceeding in 
court (and in any event, if a proceeding in respect of the 
deficiency is placed on the docket of the Board, until the 
decision of the Board becomes final), and for 60 days there- 
after. 

(d) The running of the statute of limitations upon the 
assessment of the liability of a transferee or fiduciary shall, 
after the mailing of the notice under subdivision (a) of 
section 274 to the transferee or fiduciary, be suspended 
for the period during which the Commissioner is prohibited 
from making the assessment in respect of the liability of 
the transferee or fiduciary (and in any event, if a proceed- 
ing in respect of the liability is placed on the docket of the 
Board, until the decision of the Board becomes final), and 
for 60 days thereafter. 

The only change made by the above amendments 
was the addition of the parenthetical clauses which 
I have italicized. The amendments are by the 
terms of the statute itself not applicable where the 








* Former United States Attorney at Chicago; member Illinois, New 
York and Michigan Bars; with Sims Godman Stransky & Brewer, 
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payer or transferor the transferee is 
not authorized to file a petition with 
the Board based upon such deficiency 
notice, but may file a petition with 
the Board only when the Commis- 
sioner of Internal Revenue seeks to 
assert a transferee liability as such. 
Bisso Ferry Co. v. Commissioner, 8 
B.T.A. 1104; American Arch'Co. v. 
Commissioner, 13 B.T.A. 552; San- 
born Bros. v. Commissioner, 14 B.T. 
A. 1059; Carnation Milk Products 
Co. v. Commissioner, 15 B.T-A. 556. 

In such cases where transferees 
have filed petitions based upon a 60- 
day deficiency notice to transferors, 
the Board has dismissed the petitions 
for lack of jurisdiction. In some of 
such cases at the time of dismissal 
of the petition the period for assess- 
ment of the deficiency against the 
transferor had expired, unless the 
filing of such unauthorized petition 
by the transferee operates to suspend 
the running of the statute. 


As already stated, the Treasury Department’s 
position is that the running of the statute is sus- 
pended in such cases under paragraphs (b) and (d) 
of Sections 277 and 280 of the Revenue Act of 1926, 
before as well as after said sections were amended 
by Sections 504 and 505 of the Revenue Act of 1928. 
In short, the Department takes the view that when 
the Commissioner of Internal Revenue mails a 60- 
day deficiency notice, and a petition based thereon 
is filed with the Board of Tax Appeals, no matter 
by whom filed, the running of the statute of limita- 
tions for assessment and collection of the deficiency 
is suspended until the Board acts finally on such 
petition, and for 60 days thereafter. 


In my opinion this is not a correct application of 
the law. Section 277 (b) of the Revenue Act of 1926 
provides that the running of the statute of limita- 
tions for assessment and collection, after the mailing 
of the 60-day deficiency notice under Section 274 (a), 
shall be suspended “for the period during which the 
Commissioner is prohibited from making the assess- 
ment,” etc. The prohibitory periods referred to are 
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contained in section 274. When the Commissioner 
mails the 60-day deficiency notice he is prohibited 
from making an assessment within such 60 days; 
and if a petition is filed by the taxpayer before the 
expiration of such 60 days then the Commissioner 
is prohibited from making assessment until the decis- 
ion of the Board on such petition has become final. 
And subsection (c) of Section 274 provides that if 
the taxpayer does not file a petition with the Board 
within such 60-day period, then the tax shall be 
assessed. Assessment is then no longer prohibited 
but is mandatory. 


Now if within such 60-day period some unauthor- 
ized person, a transferee corporation for instance, 
files a petition with the Board, because it considers 
perhaps that the ultimate liability for the payment 
of the amount of the tax, if any, will rest upon it, 
does the filing of such a petition prohibit the Com- 
missioner of Internal Revenue from making assess- 
ment against the transferor to whom the 60-day 
deficiency notice was mailed, and is the running of 
the statute of limitations thereby suspended? I 
think not. 


Under the plain language of Section 274, if the 
taxpayer or person to whom the 60-day deficiency 
notice is mailed does not file a petition with the 
Board within the 60-day period the tax must be 
assessed. This view is reinforced by the provisions 
of Section 280, relating to the liability at law or in 
equity of transferees. That section in paragraph (d), 
as we have seen, provides for the suspension of the 
running of the statute of limitations when a 60-day 
notice is mailed to the transferee of his liability as 
such, while Section 277 (b) provides for the suspen- 
sion of the running of the statute when a 60-day 
deficiency notice is mailed to the taxpayer primarily 
liable for the deficiency. 


It is a cardinal rule of statutory construction that 
effect must be given to all provisions of a statute. 
“A statute ought, upon the whole, to be so construed 
that, if it can be prevented, no clause, sentence, or 
word shall be superfluous, void, or insignificant.” 
(U. S. v. Lexington Mill, etc., 232 U. S. 399). And it 
may not be assumed that any provision of a statute 
is idle. (Jn re Schallenberger, 72 Fed. 493.) 


If it be assumed that under Section 277 (b) of 
the Revenue Act of 1926 the running of the statute 
of limitations upon the assessment of a deficiency 
against a taxpayer primarily liable therefor is sus- 
pended when a petition is filed with the Board by a 
transferee to whom no notice of its liability as such 
has been mailed, then we must assume that para- 
graph (d) of Section 280 was an unnecessary and 
idle provision, contrary to the well settled principle 
of construction enunciated in the above cited cases. 

Nor in my opinion do the added clauses in Sec- 
tions 504 and 505 of the Revenue Act of 1928, above 
quoted, which are effective from the date of the 1928 
Act, justify a conclusion that, if a transferee files a 
petition with the Board based upon a 60-day defi- 
ciency notice mailed to its transferor, the running 
of the statute of limitations for assessment of the 
deficiency against the transferor is thereby sus- 
pended. The amendments were intended to cover 
a situation where the taxpayer to whom a 60-day 
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deficiency notice was mailed, or where a transferee 
to whom a 60-day notice of his liability as such was 
mailed filed an imperfect petition or filed a petition 
after the expiration of the 60-day period and the case 
was not reached by the Board of Tax Appeals for 
decision until after the statute had barred assess- 
ment. That is to say, prior to the amendments, if a 
petition was not filed with the Board before the ex- 
piration of the prescribed 60-day period, then the 
Commissioner of Internal Revenue, after the expira- 
tion of such 60 days was not prohibited from making 
assessment, and the running of the statute of limi- 
tations on assessment was suspended for only 120 
days after the date of mailing such 60-day notice. 
Under the amendments if a petition is not filed be- 
fore, but is filed after, the expiration of the 60-day 
period prescribed therefor, the running of the statute 
of limitations for assessment is nevertheless sus- 
pended until the Board renders a final decision on 
such petition, and for 60 days thereafter. 


Sections 504 and 505 of the 1928 Act, like the pro- 
visions of Sections 277 and 280 which they amend, 
relate, respectively, to deficiencies determined 
against a taxpayer primarily liable therefor, and the 
liability at law or in equity of a transferee of the 
assets of such taxpayer. Effect must be given to 
both sections, and it cannot be assumed that Sec- 
tion 504 operates to suspend the running of the stat- 
ute of limitations with respect to the assessment of 
the liability of a transferee as well as with respect 
to a deficiency determined against the person pri- 
marily liable therefor, and that Section 505 is there- 
fore superfluous and insignificant. 

When the various relevant provisions of the stat- 
ute are construed as a whole, as they must be, it 
seems clear that the filing of a petition with the 
Board of Tax Appeals by a transferee based upon a 
60-day deficiency notice to its transferor, does not 
suspend the running of the statute of limitations for 
assessment of such deficiency against the trans- 
feror; and the converse of that would follow, that 
a petition filed with the Board by a transferor based 
upon a 60-day notice of liability as a transferee, 
mailed to the transferee of the assets of such trans- 
feror, does not suspend the running of the statute 
of limitations for assessment of the liability of such 
transferee. It seems unnecessary in interpreting the 
above statutory provisions discussed to invoke the 
aid of the often repeated maxim that taxing statutes 
are to be construed liberally in favor of the tax- 
payer. 

Another interesting provision of the income tax 
law and one which has not received judicial construc- 
tion is paragraph (b) of Section 131 of the Revenue 
Act of 1928, provisions similar to which were also 
contained in the prior revenue acts, prescribing a 
limitation on the amount of credit that may be taken 
for taxes paid to foreign countries or possessions of 
the United States. Section 131 (a) provides that 
in the case of a citizen of the United States and of a 
domestic corporation, the income tax shall be cred- 
ited with the amount of any income, war-profits and 
excess-profits taxes paid or accrued during the tax- 
able year to any foreign country or to any possession 
of the United States; and paragraph (b) of the same 

(Continued on page 78) 


































































































































































































































































































































Losses Minimize Taxes 


The Security Market, The Business Depression 
and ‘The Income Tax 


By J. Harpy PATTEN* 


HE violent fluctuations in the security market 
| and the business depression in general have 
materially affected business transactions and 
attendant tax liabilities. Phases of the Federal In- 
come Tax Law, which heretofore demanded little 
attention, are now the subject of wide application. 
The discussion which follows is necessarily elemen- 
tary in some respects and is in- 


spective fair market values when so acquired. If this 
is impracticable, no gain or loss is realized from any 
sale until after the proceeds exceed the aggregate 
cost of the entire unit. The same rule is applied 
where common stock is received as a bonus with the 
purchase of preferred stock or bonds (Article 58, 
Regulations 74.°) 

Commissions paid a broker at the 





tended to give the taxpayer a resume | r 


of some of the important tax fea- 
tures pertaining to current problems 
—to remind him of the deductions 
provided by law and to assist him 
in taking them correctly. Problems 
relating to the deductibility of losses 
are today unquestionably of greater 
interest than others. Losses most 
always result in a minimization of 
taxes. Based upon his contact with 
twenty or more actual income tax 
problems per day, the author has 
selected the following subjects as 
the ones which now most vitally 
interest the average taxpayer. 

The citations also refer to the ap- 
plicable paragraph of Volume I of 
Commerce Clearing House 1931 
Federal Tax Service, which may be 
cited as 311 C.C.H. This has been |. 
done for the purpose of giving tax- —— 








time securities are purchased are 
not deductible as expenses. Article 
282* requires that they be capital- 
ized as an addition to the cost of 
the stock. Accordingly, they in- 
crease the cost basis for determin- 
ing gain or loss upon a subsequent 
sale. A 1930 court decision has up- 
held this rule of the Commissioner 
even though it appeared that the 
taxpayer was engaged in the trade 
or business of buying and selling 
securities. (Hutton v. Com.®) Like- 
wise, commissions paid a broker for 
selling stock are an offset against the 
selling price. 

The Commissioner provides in 
Article 58 that where stock is sold 
from lots purchased at different 
dates and prices and the identity of 
the lots can not be determined, the 





payers a guide to the law, regula- 
tions and other applicable rulings 
or decisions which are conveniently grouped under 
the subject in which taxpayers may be interested.* 


Sale of Securities 


Taxable gain or deductible loss upon the sale of 
securities is measured by the difference between the 
selling price and cost. Where securities are ex- 
changed for securities or other property gain or loss 
is computed by taking the difference between cost 
and fair market value of the securities or other prop- 
erty received in the exchange. While this is the 
general rule, no gain or loss is recognized from cer- 
tain exchanges of securities when made pursuant to 
the tax-free exchange provisions of Section 112 of 
the Act. When securities of different classes are 
purchased as a unit, as where one share of preferred 
and two of common stock are bought for a lump sum, 
the cost thereof should be apportioned between the 
different classes so purchased according to their re- 


* Attorney at law, New York City. 
1The paragraph reference number to 311 C.C.H. will also serve as 
a quick means of finding any new rulings or decisions on the subject 
under consideration. In the Cumulative Index division of the Index 
Volume (314 C.C.H.) the same paragraph numbers tell the story about 
the new matters, the latest rulings or decisions that constitute the last 
word without which any taxpayer is insecure. 
2311 CCH { 698. 
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' stock sold shall be charged against 
the earliest purchases of such stock. 
Averaging is not permitted. This 

rule has been approved by the Board of Tax Ap- 
peals and courts. The Board has also applied it to 
bonds.® A late decision of the Circuit Court of Ap- 
peals, Second Circuit, has held that the rule is con- 
trolling and is to be accorded the force and effect 
of law (Skinner v. Eaton"). 

A great deal of speculation surrounding the appli- 
cation of the “first in-first out” rule was created by 
the 1930 decision of the Circuit Court of Appeals, 
Tenth Circuit, in the case of Penrose v. Howbert.® 
The taxpayer had purchased stock in three com- 
panies: one lot prior to 1913 and the other two lots 
in 1916 and 1917. In 1918 he decided to sell the stock 
acquired in 1916 and 1917 for the purpose of claim- 
ing a loss in his return. That determination was 
evidenced by the taxpayer’s office books, a pocket 
memorandum, and by the further fact that the exact 
number of shares purchased in 1916 and 1917 were 
3311 CCH { 62. 


$311 CCH { 345. 
5(C.C.A. 5th Cir.),. 39 Fed. (2d) 459, aff’g Dec. 4018, 12 B.T.A. 
265; 311 CCH { 345. 
€ Stewart v. Com., 3 5450, 17 B.T.A. 604; 311 CCH f 68.06. 
7 (Dec. 1, 1930) par. 9708, Vol. III, CCH 1930, tian Tax Service, 
aff’g Dist. Ct., 34 Fed. (2d) 575; 311 CCH { 68.06. 
838 Fed. (2d) 577, aff’g Dist. Ct.; 311 CCH + OS 075. 
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sold. Upon purchase of the three lots of stock, the 
certificates were deposited with a New York trust 
company. When an order was given on the trust 
company to sell the lots purchased in 1916 and 1917, 
an employee of the trust company delivered, in most 
instances, certificates of the stock purchased in 1913, 
and not the certificates deposited in 1916 and 1917. 
The Commissioner disallowed the loss by applying 
the “first in, first out” rule and determined a 
profit, measured by the difference between the 1918 
sale price and the March 1, 1913 value of the stock. 
The upper court affirmed the lower court in finding 
from the evidence that the taxpayer intended to sell 
his 1916 and 1917 lots and that the “identity of the 
lots” was determined. This case has been errone- 
ously seized upon by some as abrogating the “first 
in-first out” rule. The effect of the decision, how- 
ever, is to hold that a taxpayer may by the proper 
evidence identify lots of securities purchased at dif- 
ferent times and prices as the ones he sold, although 
he is unable to identify any particular certificates. 

While the Penrose v. Howbert case was not carried 
to the Supreme Court by the Commissioner, one of 
his rulings has stated that “it was decided upon 
peculiar facts in favor of the taxpayer.” (G. C. M. 
8426.°) The decision was pronounced “thoroughly 
sound” by the Board in Snyder v. Com.’® In the lat- 
ter case the taxpayer was trading in a certain stock 
on margin, pyramiding his profits. Whenever the 
market declined and demands for more margin had 
not been complied with by the taxpayer, his broker 
would sell sufficient stock to bring the account within 
the margin requirements. The stock purchased by 
the broker was never issued to the taxpayer, but was 
held in the broker’s name and commingled with simi- 
lar stock purchased for other customers operating 
on margin accounts. On the basis of these facts the 
Board found that the identification of any particular 
stock was not made when blocks were sold for mar- 
gin protection, and approved the Commissioner’s 
application of the “first in-first out” rule. 

In another Board decision the facts were that the 
petitioner had bought and sold entirely on margin 
and had made numerous purchases of the same stock. 
He ordered his broker to sell part of the lot, naming 
the purchase date and price of the certificates to be 
sold. The broker complied with the order by selling 
the correct number of shares, but there was no proof 
that he sold the identical certificates of the desig- 
nated dates and prices. In approving the Commis- 
sioner’s determination of the taxable profit the Board 
distinguished the case of Penrose v. Howbert (supra), 
pointed out that the taxpayer never received posses- 
sion of the shares, and applied the “first in-first out” 
rule. In the opinion it was said: “There is no evi- 
dence that the broker paid any attention to the desig- 
nation or that the shares sold were in fact those 
which had been purchased on the date specified 
** *” (Stryker v. Com.) 

A recent ruling of the Commissioner (G. C. M. 
8426 17) held that where a taxpayer deposited stock 
with a broker as margin collateral to finance further 
purchases of the same stock on margin, and a sale 

®TX I. R. B. No. 36, page 3; 311 CCH f 68.065. 

Dec. 6307, 20 B.T.A. 778; 311 CCH 168.06. 


1 Dec. — at B.A S64 314 CCH Cum. — q 68. 
2 IX I. R. B. No. 36, page 3; 311 CCH { 68.0 
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was made during the same year of a like number of 
unidentified shares as were purchased during that 
year, the stock sold was the stock which was pur- 
chased and not the collateral margin stock. The 
feature which distinguishes this ruling from the 
Board cases discussed above is the fact that the stock 
originally deposited as collateral was intended to, 
and always did, remain separately in the account as 
margin shares and was not for sale under any cir- 
cumstances. 

So-called “short sales,” where delivery is made with 
borrowed certificates and the short seller purchases 
stock at some later date in order to complete the 
transaction, ordinarily do not give rise to taxable 
gain or deductible loss until the “short” account is 
“covered” by a purchase.** For example, if a tax- 
payer sells X Company stock short at $80 and covers 
at $60, a taxable gain results of $20. In G. C. M. 
7451 14 there is a strong intimation that the Commis- 
sioner will not permit a taxpayer to be “long” and 
“short” at the same time without the determination 
of gain or loss, if the “long” account is carried on 
margin. In that ruling, however, it appeared that at 
the close of the taxable year the taxpayer owned ten 
shares of stock which he had purchased on June 6th, 
and went “short” ten shares of the same stock on 
December Ist. Since the stock purchased on June 6th 
was never used to margin the “long” or “short” ac- 
counts, but was held by the taxpayer outright, it 
was decided that the shares purchased on June 6th 
did not cover the “short” account of December Ist, 
and hence there was no sale on that date. If the 
June 6th stock had been carried on a margin account, 
the answer apparently would have been to the 
contrary. 

The rules presented above ordinarily govern the 
determination of gain or loss on the purchase and 
sale of stock on margin accounts. As in the case of 
securities bought outright through a broker, it is 
important that the taxpayer keep a record of his 
transactions so that he may ascertain the date of 
sale of a particular lot of stock purchased on margin. 
His tax return should detail the separate cost and 
selling price of each lot disposed of, regardless of 
the number of transactions involved. A taxpayer 
cannot evade this duty by merely taking the net 
gain or loss on all his transactions at the time his 
margin account is terminated. A court decision has 
sustained the Commissioner in disallowing a loss in 
the year the margin account was closed out, where 
the account extended over a period of two years and 
the schedule of securities bought and sold shawed 
certain closed transactions in the first year.’® 

The Commissioner in Article 600** has detailed 
a set of four rules for apportioning the cost or other 
basis of the old stock between the old and new stock 
where (1) stock dividends are acquired, and (2) ad- 
ditional stock or securities are acquired without the 
surrender of the old stock in pursuance of a plan of 
reorganization under Section 112 (g) of the Act.?” 
Which of the four rules is applicable depends upon 
the nature, character and preference of the new stock 


wr, F. 2187, 1V-2 C.B.. 25; he a fi 195.574. 

“4 1X-1 C.B. 81; 311 CCH 168. 

13 Monroe Washer v. Com., LOCA. Nov. 4, 1929), aff’g Dec. 4106, 
12 B.T.A. 632; al CCH { 195.572, 

16311 CCH 47 

#311 CCH 1713. 
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received. Article 600 was amended by T. D. 4274 
on November 13, 1929 ** and should be carefully ex- 
amined before computing gain or loss on the sale of 
securities acquired under its provisions. 

Generally, when several individuals associate 
themselves together for the purpose of pooling the 
operations of a particular stock or several different 
stocks, the parties are considered as joint venturers 
and not partners (see Article 13171). Whether or 
not a stock syndicate or pool is to be classified as a 
partnership or joint venture is, of course, to be deter- 
mined by the intent of the parties and the peculiar 
facts of each case. In J. T. 1156*° several persons 
subscribed to a so-called syndicate for the purpose of 
purchasing certain corporate stock. There was no 
evidence that a partnership was established. It was 
understood that each member was liable only to the 
extent of the amount of his contribution, that legal 
and equitable title to the stock was in the members 
and that one of the members should act as manager. 
It was held that the syndicate was not a separate 
entity, but that the members were co-owners in a 
joint venture. Consequently, there inured during 
the taxable year of each member gain or loss upon 
every closed transaction evidenced by a purchase 
and sale of stock by the syndicate, according to his 
pro rata interest in the venture, even though no dis- 
tribution of gains or offsetting of losses was made by 
the syndicate during the taxable years of the mem- 
bers. The few Board decisions on this subject ap- 
pear to support this conclusion. See Dickey v. 
Com."1; Appeal of Gallagher ??; Marqusee v. Com.”®; 
and Phipps v. Com.* 

When called upon to decide whether an individual 
could deduct an amount he was required to reim- 
burse another for a loss arising from stock dealings 
the Board answered in the negative. (Goldsborough 
v. Com.*®) The circumstances presented by the facts 
of that case were not uncommon to similar situa- 
tions brought about by the security market debacle 
of 1929 and 1930. The taxpayer’s mother-in-law, 
acting upon his promise to reimburse her should she 
sustain a loss, purchased certain securities in the 
market. Payment to the mother-in-law upon her 
incurrence of a loss was not, according to the Board, 
a loss arising from a transaction entered into for 
profit by the son-in-law taxpayer, since he would not 
have been required to pay a tax on the profit if she 
had been successful. The Board’s decision in this 
case was recently affirmed by the Circuit Court of 
Appeals, Fourth Circuit. It is interesting to note 
‘that one member of the court filed an able dissenting 
opinion. 

Net Losses 


Section 117 of the Act** contains special relief 
provisions intended to permit taxpayers to carry for- 
ward a net loss of one year as a deduction in comput- 
ing net income of the same taxpayer in the next two 


% VIII-2 C.B.240; 311 CCH { 795.021. 

19311 CCH J 1847. 

201-1 C.B. 2; 311 CCH { 1847.32. 

21 Dec. 4766, 14 B.T.A. 1295, Acq. IX-1 C.B. 15; 311 CCH f 399.455. 

22 Dec. 922, 2 B.T.A. 1057; 311 CCH { 399.46. 

%3Dec. 5717, 18 B.T.A. 597, Acq. IX I. R. B. No. 36, page 1; 
311 CCH { 1847.245. 


* Dec. 6111, 19 B.T.A. 1293, Acq. X I. R. B. No. 3, page 1; 311 
CCH 4 1847.295. 


*% Dec. 5621, 18 B.T.A. 181; 311 CCH { 195.8235; aff’d by C.C.A. 
4th Cir. (Jan. 13, 1931); 313 CCH Y 9072. 
26311 CCH { 859. 
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succeeding taxable years. The term “net loss” is 
highly statutory and means the excess of allowable 
deductions of the year over gross income of the year, 
with six stated exceptions and limitations in said 
Section 117 of the Act, the most important of which 
is that “deductions otherwise allowed by law not 
attributable to the operation of a trade or business 
regularly carried on” during the year in question are 
includable in the allowable deductions only to the ex- 
tent of taxable gross income of the year not derived 
from such trade or business. The effect of this cur- 
tailment is to limit the net loss of the year to that 
connected with a trade or business operated in such 
year. It is well settled that under the tax law the 
term “trade or business” when connected with losses 
of an individual means the pursuit or occupation to 
which he contributes capital and part or all of his 
time and attention for the purpose of a livelihood or 
profit. A single transaction, or a series of isolated 
transactions, does not constitute a trade or business. 
A person may have more than one business. A loss 
is none the less deductible because incurred in a 
business which is not the principal one of the tax- 
payer. 

Due to violent fluctuations of prices in the security 
market during the past three years, the question of 
what constitutes a trade or business of buying and 
selling securities overshadows in importance all 
other inquiries involving the meaning of that terni. 
It is not difficult to understand why thousands of tax- 
payers are, for income tax purposes, now attempting 
to classify as security traders when the advantages 
of such a classification include the (1) carrying for- 
ward of net losses; (2) deduction of expenses attribu- 
table to such trading; (3) non-application of the 
“wash sales” provisions; (4) non-application of the 
12% per cent capital net loss limitations, and (5) in- 
clusion in computing the earned income credit of 20 
per cent of the net trading profits as earned income. 
The only disadvantage is that a security trader may 
not avail himself of the benefit of the 12% per cent 
capital net gain tax if he should sell securities held 
for more than two years. 


Whether or not an individual is engaged in the trade 
or business of buying and selling securities is a ques- 
tion of fact. No general rule can be ventured and 
the Commissioner has wisely refrained from attempt- 
ing to do so. In 1923 he ruled that a taxpayer who 
had no place of business, made no purchases of se- 
curities for others, and was not a member of a stock 
exchange, but devoted the greater part of his time to 
keeping in touch with the stock market and giving 
orders to his broker for the purchase and sale of 
stocks and bonds, was engaged in the operation of 


a trade or business regularly carried on. (J. T. 
1818.?7) 


In a later ruling (G. C. M. 2463 *®) the facts detailed 
were that the taxpayer had many times more money 
invested in securities than in his other business of 
manufacturing. He spent more than half his time 
in attending to his security dealings, and during a 
five-month period of the taxable year consummated 
more than seventy separate transactions in different 
lots of securities. The taxpayer was permitted to 


71-2 C.B. 39; 311 CCH { 875.57. 
* VI-2 C.B. 170; 311 CCH { 875.57. 
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carry foward a net loss upon the sale of such securi- 
ties as one sustained in a trade or business. Some 
have construed G. C. M. 2463 to provide a rule of 
thumb that there must be at least 70 transactions. 
involved before one can classify as a security trader. 
This is wrong. A taxpayer may turn over only seven 
lots of stock during a taxable year and, nevertheless, 
upon the strength of additional facts, qualify as a 
“trader.” 

During the latter part of 1930 there was current an 
erroneous belief that a taxpayer who was a member 
of any stock exchange could, without the considera- 
tion of any other factors, consider himself a security 
trader. This was occasioned by a misinterpretation 
of I. T. 2523 2® which merely stated that a member of 
a stock exchange who buys and sells shares of stock 
or securities, though only on his own account, to a 
degree to constitute a trade or business could escape 
the application of the “wash sales” provisions of Sec- 
tion 118.%° 


In several cases it has been decided that where 
stocks have been purchased for speculation-or invest- 
ment, losses thereon occasioned by (1) sale,*? (2) liqui- 
dation of a corporation’? or (3) ascertainment of 
worthlessness,?* when such transactions are personal 
and relate to isolated dealings not part of any voca- 
tion regularly carried on, are not “net losses” under 
Section 117. Deductions as “ordinary losses” would, 
of course, be permitted as incurred in transactions 
entered into for profit. 

In Rehm v. Com.** an individual spent three-fourths 
of his business day pursuing his duties as the presi- 
dent of a brokerage firm, and the remaining one- 
fourth in following the market in connection with 
the purchase and sale of securities for himself. Dur- 
ing the taxable year he sold ten and purchased four- 
teen blocks of stock involving a total investment of 
from $200,000 to $300,000. Similar dealings, small 
in amount, had been carried on by the taxpayer with 
regularity over a period of years. In granting the 
taxpayer the benefit of the net loss provisions with 
respect to losses arising from the sales, the Board 
pointed out that the fact that the taxpayer’s personal 
business was of the same kind as that of the company 
of which he was president did not render his indi- 
vidual purchases and sales any the less a trade or 
business. 

In another Board case the taxpayer purchased and 
sold during the taxable year two blocks of stock of 
two corporations. In addition he sold four blocks of 
stock of four other corporations. The total turnover 
involved the sum of $13,000. He devoted about one 
hour each day to checking market conditions on his 
stocks and to arranging purchases and sales. In de- 
ciding that the taxpayer was a security trader for 
net loss purposes the Board took into consideration 
the further fact that his stock operations numbered 
one-hundred and sixty transactions and involved ap- 
proximately $1,621,000 of purchases and sales over 
a nine-year period. (Harper v. Com.**) 


2 1X-1 C.B. 145; 311 CCH { 888.125. 


39311 CCH { 887 eve 

31 Appeal of Harrington, Dec. 8, 1 B.T.A. 11; 311 CCH _{ 875.574. 

32 Hedrick v. Com., Dec. 6177, 20 B.T.A. 258; 311 CCH { 875.52. 

33 Miniger v. Denman, Admr. (N. D. Ohio, July 2, 1930), { 9523, 
Vol. III, CCH, 1930 Fed. Tax Service; 311 CCH { 875.585. 

* Dec. 6459, 21 B.T.A. 243, Acq. X I. R. B. No. 4, page 1; 311 
CCH _{§ 875.575. 

3 Dec. 6149, 20 B.T.A. 143; 311 CCH { 875.432. 
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On several occasions the Board has recognized 
that individuals engaged in financing, promoting and 
managing corporate enterprises and unincorporated 
business ventures are carrying on a special type of 
trade or business.*® In all of these cases the amounts 
of money involved were large, the transactions were 
numerous and the greater part of each taxpayer’s 
time was devoted to the operation of their respective 
enterprises. The following are the leading 1930 
decisions in which net loss deductions of capitalists 
and promoters were approved by the Board: 


(1) Conrades v. Com.** loans to corporations and 
business associates; (2) Carroll v. Com.*® buying and 
selling real estate, stocks and bonds, underwriting 
and lending money; (3) Anthony v. Com.*® organiz- 
ing corporations to engage in mercantile business, 
financing, managing, directing their affairs and en- 
dorsing their notes; (4) Huxford v. Com.* organiz- 
ing and managing a trading corporation in connection 
with three stores owned and operated by the tax- 
payer; (5) Wyckoff v. Com.** and Averill v. Com.*? 
promoting, organizing, and financing a score of vari- 
ous corporate enterprises. 

In the late Court of Claims decision in Rogers v. 
U. S., the majority of the court disagreed with the 
contention of the plaintiff, a physician, that he was 
also a broker and capitalist where the sole transac- 
tion involved in the years in dispute resulted in a loss 
on stock of a corporation in which he held a one- 
fourth interest. One member of the court disagreed 
with the majority opinion, which held that the trans- 
action giving rise to the loss was an isolated one. 
The dissenting opinion was grounded on the fact 
that over an eleven-year period the taxpayer had con- 
summated a series of dealings connected with pur- 
chases and sales of real estate and stocks of various 
corporations. Therefore, although it appeared that 
there were only one or two transactions in a par- 
ticular year, the taxpayer was, nevertheless, engaged 
in a trade or business regularly carried on. 

Professional and salaried men, as well as wage- 
earners, cannot claim the benefit of the net loss pro- 
visions in connection with these lines of business 
according to the 1930 decision of the Circuit Court of 
Appeals, Tenth Circuit, in Hughes v. Com.* The 
court’s reason was simple—Congress never intended 
such a result. According to the court, wage-earners 
and salaried men generally employ no “capital” in 
their “trade or business regularly carried on” and 
hence suffer no net loss to be carried over to subse- 
quent years. While the soundness of this decision 
may be doubted, its conclusion can hardly be ex- 
tended to hold that a professional man, such as a 
lawyer or doctor, is not engaged in a trade or busi- 
ness for the purpose of availing himself of the bene- 
fits of other provisions of the Act where there is 





36 Baker v. Com., Dec. 5474, 17 B.T.A. 733, Nonacq. IX-1 C.B. 61; 
Crane v. Com., Dec. 5471, 17 B.T.A. 720, Nonacq. IX-1 C.B. 64; and 
Ostenburg et al. v. Com., Dec. 5479, 17 B.T.A. 738, Nonacq. IX-1 C.B. 
72; 311 CCH { 875.43. 

37 Dec. 6455, 21 B.T.A. 213; 311 CCH { 875.431. 

% Dec. 6365, 20 B.T.A. 1029; 311 CCH f 875.472. 

% Dec. 6118, 20 B.T.A. 5, Nonacq. IX I. R. B. No. 41, page 1; 311 
CCH _{ 875.522. 

Dec. 6126, 20 B.T.A. 39, Acq. IX I. R. B. No. 52, page 1; 311 
CCH _{ 875.523. 

41 Dec. 5903, 19 B.T.A. 263, Acq. IX I. R. B. No. 31, page 1; 311 
CCH _{ 875.433. 

42Dec. 6389, 20 B.T.A. 1196; 311 CCH { 875.52. 

4841 Fed. (2d) 865; 311 CCH { 875.586. 

38 Fed. (2d) 755, rev’g Dec. 4834, 15 B.T.A. 215; 311 CCH § 875.50. 
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involved the application of the term “trade or 
business.” 


“Wash Sales” 


There is a statutory exception to the general rule 
that a loss from the sale of stock or securities in a 
transaction entered into for profit, though not con- 
nected with a trade or business, may be deducted 
from gross income under Section 23 (e) (2) of the 
Act.*® This exception is embodied in Section 118 
and states that a loss deduction under Section 23 
(e) (2) shall not be allowed “where it appears that 
within thirty days before or after the date of such 
sale or other disposition the taxpayer has acquired 
(otherwise than by bequest or inheritance) or has 
entered into a contract or option to acquire substan- 
tially identical property and the property so acquired 
is held by the taxpayer for any period after such 
sale or other disposition.” That statute further pro- 
vides that if such acquisition within 30 days before 
or 30 days after the sale date, or option to acquire, 
“is to the extent of part only of substantially identical 
property, then only a proportionate part of the loss 
shall be disallowed.” ‘This limitation on losses ap- 
plies regardless of whether the taxpayer voluntarily 
and intentionally sells the stock in order to register 
a loss for income tax purposes, is forced to sell, or 
sells in order to prevent a greater loss. Many tax- 
payers fail to recognize the fact that repurchases of 
substantially identical securities within thirty days 
before, as well as thirty days after, the sale at a loss, 
prohibit the deduction. The loss upon a “short sale,” 
however, is deductible even though closed out by 
purchase within thirty days. The thirty-day period 
is not cut off by the end of the taxable year; a sale 
on December 15, followed by a repurchase on Janu- 
ary 5, would be within the rule. Where the deduc- 
tion of the loss is denied, in whole or in part, the 
cost of the corresponding amount of the securities 
acquired, for the determination of gain or loss on a 
subsequent sale, will be increased by the amount of 
the loss which has been disallowed, or, as stated in 
the statute, the basis for the new securities will be 
the same as that of the old, increased by the excess 
of the repurchase price over the sale price, or reduced 
by the excess of the sale price over the repurchase 
price. (Section 113 (a) (11).* 

The provisions of the “wash sales” section apply to 
all corporations except one which is a dealer in stocks 
or securities, and even then, only if the transaction 
is made in the ordinary course of its business. A 
dealer in securities, according to Article 105,* is a 
merchant of securities; that is, one who buys and 
sells for others at an established place of business 
for the purpose of making a profit. 

Section 118 affects only an individual loss incurred 
in a “transaction entered into for profit.” Accord- 
ingly, individuals (not corporations) who are en- 
gaged in the trade or business of buying and selling 
securities may deduct losses from such sales under 
Section 23 (e) (1) as “incurred in trade or business.” 
Hence, repurchases by “traders” of substantially 
identical securities within thirty days of the sale will 
not defeat the deduction of the loss. (J. T. 2523.**) 

311 CCH { 188. 

“311 CCH { 763. 


47 311 CCH { 131. : 
# TX-1 C.B. 145; 311 CCH { 888.125. 
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As to those who classify as security traders, see 
the prior discussion of that subject above under “Net 
Losses.” Note, that in order for an ordinary loss to 
be deductible under Section 23 (e) (1), it need only 
be incurred in a trade or business, and is not required 
to be “attributable to the operation of a trade or busi- 
ness regularly carried on” as is provided in the defini- 
tion of a net loss under Section 117 (a) (1). Like- 
wise, individual dealers in securities who report their 
gains and losses on the inventory basis are not af- 
fected by the “wash sales” section. 

Section 118 does not deny the deduction in a case 
of acquisition of securities of other issues but of simi- 
lar character. A loss upon the sale of Liberty bonds 
of one issue may be deducted even though a like 
amount of Liberty bonds of another issue are im- 
mediately purchased and although the transaction 
may have had no other purpose than the realization 
of the loss. (J. T. 1365.4°) Similarly, a loss upon a 
sale of X Company stock may be deducted, though a 
like amount of Y Company stock is immediately pur- 
chased. Securities are not substantially identical 
merely because they are of “like kind.” Undoubt- 
edly a different bond or certificate of the same issue 
is “substantially identical.” An interesting and un- 
settled question is presented where a taxpayer within 
thirty days of the sale of stock rights at a loss pur- 
chases shares of stock with respect to which the 
rights are issued. A strict construction of the statute 
would probably result in a denial of the loss. 

The fall of the security market, coupled with the 
desire of taxpayers to deduct losses upon their tax 
returns, has prompted the invention of numerous 
schemes and devices to avoid the “wash sales” limi- 
tations. A great many of these plans are worthless 
and in view of the absence of rulings or decisions 
passing on the validity of any of them, the success 
of such transactions cannot be foreseen with absolute 
certainty. The crux of the proposals is that the 
securities shall be repurchased by another “tax- 
payer” than the vendor, although in most of the cases 
the seller indirectly exercises a certain amount of 
control over the securities repurchased within thirty 
days. Two transactions most widely used are briefly 
outlined. 


(1) A husband sells securities at a loss, and his 
wife, with her own money, repurchases the same 
securities within 30 days and retains the same as 
her separate property. Or, the husband makes a 
bona fide gift of the securities to his wife, who sells 
at a loss, and the husband buys back additional se- 
curities from his broker. In both cases separate 
returns are filed by the husband and wife. The Com- 
missioner has indicated that such losses are not de- 
ductible if a joint return is filed. (J. T. 1997.5°) 


(2) The taxpayer organizes a personal holding 
corporation, paying in cash for the issued stock. The 
taxpayer stockholder next sells his securities through 
his broker at a loss and the corporation immediately 
buys identical securities in the market. 


As noted above, there are no rulings or decisions 


which have passed upon the validity of either of these 
plans. 


(Continued on page 76) 


# 7-1 C.B. 151; 311 CCH { 888.13. 
5 TII-1 C.B. 149; 311 CCH { 888.07. 
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THE NEW YORK STATE-AND-LOCAL TAX SYSTEM AS OF JANUARY 1, 1930 








ADMINISTRATION oF Tax 


Legal citation Title of tax Basis of tax Measure of tax Rate of tax 

Assessment 

Arts. 1-5, ine.,) General property!........ Pi including| Value of property....| Fixed locally to meet] By local 
Tax Law. peci franchises. Tan- budget requirements. [aati 

ais, partnerships a ranchises 

public ‘tibtiee by State 

Tax Com. 

Art. 9, Sec. 180,| Corporation organization. Organization of stock cor-| Authorized capital) 1-20 of 1%; if no desig-| *Secretary 
Tax Law. poration. stock. na jue, 5¢ perl of State. 

aon, not less than 
Art. 9, Sec. 181,| License, foreign corpora- Privilege of doing business in} Capital stock employ-| 1-8 of 1%, or if no| State Tax 
Tax Law. tions. State as a corporation. ed in State during] designated value, 6¢ per} Com'n. 
first year of business} share, not less than $10. 
and any increase 
2 ; ; : thereafter. 
Art. 9, Sec. 182,| Franchise, domestic and Domestic, for privilege of} Capital stock em-| Dependent on dividends.| State Tax 
Tax Law. foreiga corporations? exercising in State its cor-| ployed in State} Minimum tax $10 but} Com’n. 
porate franchise or holding} during preceding} not less than 1 mill on 
Property; foreign, for) year. the $1 
privilege of doing business 
or ans property in 
Art. 9, Sec. 184,| Additional franchise,, A Gross earnings in| 5-10 of 1%............. State Tax 
Tax Law. transp. and transm.‘ State. Com’n. 
Art. 9, Sec. 185,| Additional franchise,elev.,; A Gross earnings in} 5-10 of 1%............. State Tax 
Tax Law. sub. and sur. roads not State. Com’n. 
oper. by steam. = 
Art. 9, Sec. 186,| Franchise on water, gas,| A | | Privilege of exercising || Gross earnings in| 5-10 of 1% of gross earn-| State Tax 
Tax Law. elec. or steam ht’g, Lt’g. its corporate franchise State. Also divi-| ings and 3% of dividends} Com'n. 
or power. or doing business in dends in excess of} in excess of 4%. 
State in corporate or 4% on paid-up cap- 
a organized capacity. ital in State. 
Art. 9, Sec. 187,| Franchise, insurance cor-| A Excess of gross pre-| 1%, but non-state fire and| State Tax 
Tax Law. porations. ee, over de-| marine, 5-10 of 1%. Com’n. 
juctions. 

Art. 9, Sec. 189,] Franchise, savings banks.| A Par value of surplus) 1%.........cceecceeees State Tax 
Tax Law. and und. earnings. Com’n. 
Art. 9A, Tax Law} Franchise, business cor-| A Domestic, for privilege of { | Apportioned ‘~¢ StateTax 
porations, domestic and exercising franchise in net income for Com’n. 

foreigns corporate or organized year preceding or | 
capacity; foreign, for a minimum on ap-| | 43%. Minimum tax $10 
privilege of doing busi- portioned issued {| but not less than 1 mill 
1n State. capital stock. on the $1. 

Art.9-B,Tax Law.| Franchise, state banks,| A Ditto for calendar StateTax 
trust companies and year. | Com'n. 
financial corporations. 

Art.9-C,Tax Law.| Income, national banks..| A | Netincome.............. Net income......... MN Sitcksieiscasoneud State Tax 

Com'n. 
Art. 10, Tax Law.| Transfer, residents.*...... 5 Transfer by will or by intes-| Appraised value of] 1 to8%................ Surrogate® 
tate law, or in comtempla-| property, less de- 
tion of death, etc. ductions. 
Art. 10-A, Tax} Transfer, non-residents...) S Transfer of all real and tan-| Appraised value of| 3% allowing deductions,| State Tax 
Law. gible personal property in| property. or 2% if deductions are| Com'n. 
state, a of domestic waived.!! 
corp’ns, ete., by will, or ete. 
Art. 10-B, Tax} Estate................ 8 Transfer of net estate if in| Appraised value of] 4-5 of 1% to 16%; credit] State Tax 
Law. excess of $200,000!? by] property. being allowed for other} Com’n. 
will or ete., by resident. deatn taxes. 

Art. 11, Tax Law.| Mortgage...............| 8 Mortgages on real property; Amount of debt) 50¢ for each $100 and] Recording 

in State. secured. major fraction. officer. 

Art. 12, Tax Law.| Stock transfer.......... 8 Sale, agreement to sell or) Face value of stock. .| 2¢ per $100 or fraction;| State Tax 

transfer stock, ete. where no face value, 2¢; Com'n. 
us E per share. 

Art. 12-A, Tax} Motor fuel............ s Use of highways by motor] Sales of motor fuel] 2¢ per gallon............ State Tax 
Law. vehicles. within State. Com’n. 
Art. 12-A, Real] License, real estate brok-| A | Privilege of doing business) Flat rate............ a Secretary 
Property Law. | ers and real estate sales- in cities, counties over of State. 

men. 110,000 pop. and Rock- 
land, Sullivan and Ulster. y 
Art. 16, Tax Law.| Personal income......... A | Individual, estate or trust in-| Net income; of non-| 1% to 3%...........06+ State Tax 
come. residents, net in- Com'n. 
come derived in 
State. 
Registration of motor} A | Ownership and operation of| Weight, seating and) Varying schedule........ Com’r of 
vehicles and motor motor vehicles and motor] carrying capacity. Motor 
Vehicle and Traf- cycles.'4 cycles in State. Vehi- 
fic Law. License of operators and) A | Right to operate motor] Flat rate............ Chauf., $5; oper., $1; re-|{ cles. 
t chauffeurs. vehicles and motor eycles. newals, chauf., $2; oper., 
See. 34, Insurance| Foreign insurance cor-| A | Privilege of doing business in| Premiums placed in| 1 to 2% depending on type] Sup’t of 
law, porations. State. State. of ins. and on place of| Ins. 
incorporation. 
Sec. 169-a, Insur-| On underwriting profit on} A | Privilege of doing business in} Underwritirg WO s wccesccccccsecsssen Sup’t of 
ance Law. marine insurance. State. on business in State. Ins, + 

Sec. 308, Conser-| Shellfish grounds.!7...... A |Shellfish grounds owned,| Acreage...........- 25 cents per acre.........| Conserv'n 

vation Law. . leased Ld pm nany ot Pa ire 

Art. 31, Penal| License, billiard and} A _ | Privilege of doing business in) Number of tables... .| $5 per table. -| Secretary 

Law. pocket billiard rooms. State, excl. of Buffalo and of State. 


New York. 
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1 Intangibles excmpt; tangible personal ‘property of corporations taxable under Articles 9-A, 9-B 
or 9-C is exempt; registered motor vehicles, except those of manufacturers and dealers, and registered 
motorcycles are exempt; new dwelling houses in certain jurisdictions, and household furniture and 


personal effects to the value of about $1,250 also exempt. 


? But in the case of banking corporations 


by the State Superintendent of Banks and in the case of insurance corporations by the Superintendent 


of Insurance. 


3 Does not apply to corporations taxable under sections 186, 187, or 189, or to agri- 


cultural companies or to corporations taxable under Articles 9-A, 9-B or 9-C of the Tax Law. 
* Additional tax to the above on all transportation companies not taxed under sections 185 and 186. 


* Does not apply to marine insurance described in section 169-a of Insurance Law. 


* In lieu of gen- 


eral property tax on personal property. Does not apply to corporations taxable under sections 184-187, 


articles 9-B or 9-C or to other corporations exempted under section 210. 


7 Corporations organizing or 


increasing capital stock between July 1 and October 31, inclusive, must file report. The commission 


permits the filing of such report on or before November 30, without penalty. 
exemptions. * Usually after report by appraiser. 10 And county treasurers. 
than by will or intestate laws, 2%. 


* There are various 
1! Transfers other 
12 $100,000 in case gross estate includes property transferred 


contingently with respect to which a temporary taxing order is required to be entered under section 230 


of the tax law. 


13 Through sale of stamps. 





facturer's and dealer's registration affords no exemption. 


lain for general fund. 


of 
year. 


Day of 























Disposition Date 
taxable a —— De a 
or year ol informa- te tax is dus 
State Local report on which} tion is 
jtax is computed) due 

Local col-) Part..... Part, i.e., county,| Usually July i None sd Usually within 30 

lectors town, court and| in towns; cit-| ceptfrom| days after post- 

and re- stenographers,| ies, various;} corp’ns,| ing of notice of 
ceivers of armory, — special) villages, Nov.| June tax being due; 
taxes. district, city, vil-| 1. city, various; 
lage, school dis- village June 15 
trict. to Jul 15; 
school district, 
within 30 days 

after Sept. 1. 

2 Secretary} All....... eee Date of in-| Prior to} Date of incorpor- 

of State. corp’n or inc.| incorp’n.| ation or increase 

of stock. of stock. 

State Tax) All....... A vetnnguseess First, and sub-| Immedi-] Immediately after 
Com'n. sequent years,| ately aft-| end of year. 

if more capital] er end of 
endl year. 

State Tax} All....... WR iviscincuad 5 ending} Jan. 1- Mar. 15. 

Com'n. Dee. 31. Feb. 15. 

State Tax} All....... None........ wate ending! Aug. 1....| Aug. 15. 

Com'n. June 30. 

State Tax} All....... None...... eennkaie ending; Aug. 1....} Aug. 15, 

Com'n. June 30. 

State Tax] All....... NN icvccttsakaod ending} Dec. 1....| Jan. 15. 

Com'n. Oct. 31. 

State Tax| All....... Mhicvdsewsaeved ending} Mar. 1...| May 1. 

Com'n. Dee. 31. 

State Tax) All....... OR iccivachienns ending) Aug. 1....] Sept. 1. 

Com'n. June 30. 

State Tax]? and all| } to cities, towns) Preceding cal-| July 1.7...) Jan. 1, or within 
Com'n. interest | and villages on} endar or fis- 30 days after 

and pen-| basis of location} cal period.’ notice of tax if 

alties. of tangible per- given ufter 
sonal property of Dee. 1. 
corporation. 

State Tax| All from| All from domestic] Preceding cal-| Sept. 1...| Sept. 1. 

Com'n. | foreign) concerns. endar year. 

| concerns. 

State Tax! None.....| All..........0000- Preceding cal-| Sept. 1...| Sept. 1. 

Com'n. endar year. | 

State Tax) All....... OND oscssines ---| Date of trans-/Date of | Date of transfer. 
Com’n. apprais- 

ers re- 
port. 

State Tax! All....... iccntedeuske | Date of trans-| 6 mos. aft-| Date of transfer. 
Com'n. er date of 

transfer. 

State Tax) All....... PR ccavecavecon Date of death.| 1 year! Date of death. 
Com'n. from 

death or 
30 days’ 
after fil- 
ing fed- 
eral re- 
turn. 

Recording] 4........ } to cities, towns) Date of record-| Date of re-| Date of record- 
officer. and villages on| i cording. | ing. 

basis of property. 

State Tax/ All....... ee es Date of sale or} Date of| Date of sale or 
Comm'n. transfer. sale  or| transfer. 

transfer. 

State Tax} ?........ 1/20 to New York] Preceding; Monthly | Time of filing re- 
Com'n. City; 1/5 to} month. returns) turn. 

counties outside required. 
New York City. ia 

Secretary] $........ } to cities and coun-| Date of appli-| Nov. 1...| Date application 
of State. ties where col-| cation. is made. 

lected. 
State Tax} $250,000) $ to cities, villages, ending, Date tax} April 15 or 3} 
Com'n. fund for} towns and some-| Dec. 31, or| is due. months after 
refunds;} times school dis-| defined fiscal fiscal period. 
4 of re-| tricts in propor- 
mainder.} tion to their as- 
sessed real estate. 

Com'’r of] 2........ } distributed as de-| Date of license.| Date of li-| Jan. 1; but June 
Motor termined by su- cense. 1, oper. and 
Vehicles. pervisors.'5 chauf. licenses. 

Sup’t of] All.......| None...... seeeees| Year ending) March 1;| April 1. 

Ins. Dee. 31. Feb. 15 
fire, ma- 
: rine. 

Sup’t of} All. ending} June 1....| Within 30 days 
Ins. 31. after notice. 
Conserv'n| All ending! Sept. 30..| 60 days after 
Com'r. Dec. 31. Feb.1. 
Secretary] } 4 where collected...) Date of appli-| Sept. 1...| Date apeeion 
of State. cation. is made. 


4 In lieu of personal property taxes, except that manu- 
16 Except in New York city, to Chamber- 


46 By Section 33 of the Insurance Law if by the laws of any state an insur- 
ance corporation of this state must make payment for taxes, etc., greater than required by New 
York under its Insurance Law upon similar corporations of such other state, then the insurance 
corporations of such other state must pay amounts equal to such charges to the New York Super- 
intendent of Insurance. By section 133 of the Insurance Law agents of foreign fire insurance cor- 


Porations, except in the cities of New York and Buffalo, pay on February Ist to the fire departments 
the respective localities 2 per cent upon all premiums received during the preceding calendar 


By section 149-a of the insurance law, certain foreign mutual fire insurance companies on 
or before February 15th must pay to the Superintendent of Insurance a tax of 2 per centum on all 


ments, In lieu of all other taxes, 


peng Premiums and premium deposits and assessments (less certain deductions) received on 
ork risks during the preceding calendar year. Ten per cent of the taxes under this section 
the Firemen’s Association of the State of New York and the balance to the various local fire 


New 
oes to 
epart- 








New York Law Including Exempt Income 


in Franchise Tax is Upheld 


LTHOUGH neither the Federal Government 
nor a State government may impose a direct 


tax on the instrumentalities of the other, a State is 


not prevented from including tax-exempt income in 
a corporation franchise tax when such tax is not 


discriminatory and actually imposes no real or direct 
burden on the Federal Government, the Supreme 
Court of the United States held in the case of Edu- 
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cational Films Corporation of America v. Hamilton 
Ward, Attorney General of The State of New York, 
and Thomas M. Lynch, et al. 

The New York Tax Law, which was the subject 
of the suit, lays an annual tax on every domestic cor- 
poration of certain classes “for the privilege of 
exercising its franchise” in the State “in a corporate 
or organized capacity” at the rate of 4% per cent of 
so much of the corporation’s entire net income for 
its preceding fiscal year as is, under other sections, 
allocated to the business carried on within the State. 
Under the law the term “entire net income” means 
the total net income, including interest received 
from Federal, State, municipal or other bonds. The 
Opinion says, in part: 

Under the Constitution the privilege of exercising the 
corporate franchise is the legitimate object, and the im- 
munity of Federal instrumentalities from taxation, a legiti- 
mate restriction, of the State power to tax. To give both 
to the power and to the immunity such a practical 
construction as will not unduly restrict the power of the 
government imposing the tax, or the exercise of the func- 
tions of the government which may be affected by it, is 
the problem necessarily involved in determining the extent 
of the immunity. See Metcalf & Eddy v. Mitchell, 269 U. S. 
514, 523, 524. So far as it concerns the power of a State 
to impose a tax on corporate franchises, the problem has 
long since ceased to be novel. While this court, since 
McCulloch v. Maryland, 4 Wheat. 316, has consistently held 
that the instrumentalities of either government, or the 
income derived from them, may not be made the direct 
object of taxation by the other, Weston v. City Council of 
Charleston, 2 Pet. 449; Dobbins v. Commissioners of Erie 
County, 16 Pet. 435; Home Savings Bank v. Des Moines, 205 
U. S. 503; Indian Oil Co. v. Oklahoma, 240 U. S. 522; Federal 
Land Bank v. Crosland, 261 U. S. 374, it has held with like 
consistency that the privilege of exercising the corporate 
franchise is no less an appropriate object of taxation by one 
government merely because the corporate property or net 
income, which is made the measure of the tax, may chance 
to include the obligations of the other, or the income 
derived from them. The constitutional power of one gov- 
ernment to reach this permissible object of taxation may 
not be curtailed because of the indirect effect which the 
tax may have upon the other. 

This court, in drawing the line which defines the limits 
of the powers and immunities of State and national gov- 
ernments, is not intent upon a mechanical application of 
the rule that government instrumentalities are immune from 
taxation, regardless of the consequences to the operations 
of government. The necessity for marking those bound- 
aries grows out of our constitutional system, under which 
both the Federal and the State governments exercise their 
authority over one people within the territorial limits of 
the same State. The purpose is the preservation to each 
government, within its own sphere, of. the freedom to carry 
on those affairs committed to it by the Constitution, with- 
out undue interference by the other. McCulloch v. Mary- 
land, supra, p. 405; Day v. The Collector, 11 Wall. 113, 125; 
Railroad Co. v. Peniston, 18 Wall. 5, 31; South Carolina v. 
United States, 199 U. S. 437, 461; Flint v. Stone Tracy Co., 
220 U. S. 107, pp. 154, 172; Metcalf & Eddy v. Mitchell, supra, 
pp. 523, 524. 

Having in mind the end sought, we cannot say that the 
rule applied by this court for some 70 years—that a non- 
discriminatory tax upon corporate franchises is valid, not- 
withstanding the inclusion of tax-exempt property or 
income in the measure of it—has failed of its purpose, or 
has worked so badly as to require a departure from it now; 
or that the present tax, viewed in the light of actualities, 
imposes any such real or direct burden on the Federal 
Government as to call for the application of a different rule. 

The decision of this court in Macallen Co. v. Massachusetts, 
supra, upon which appellant relies, was not such a departure. 
That case did not overrule Flint v. Stone Tracy Co., supra. 
Instead, the opinion rested the decision on the distinguish- 
ing fact that the tax-exempt securities were included in the 
measure of the franchise tax by virtue of an amendment to 
the taxing statute, which, it was held, was specifically 
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intended to reach the income from tax-exempt national and 
municipal bonds which previously had not been included 
in the measure of the tax. The case was thus brought 
within the purview of Miller v. Milwaukee, 272 U. S. 713, in 
which this court had stated, with respect to a State tax on 
income, no franchise or privilege tax being involved: “If 
the avowed purpose or self-evident operation of a statute 
is to follow the bonds of the United States and to make 
up for its inability to reach them directly by indirectly 
achieving the same result, the statute must fail, even if but 
for its purpose or special operation it would be perfectly 
good.” But, as the court in that case was careful to point 
out, in language later quoted with approval in Macallen Co. 
v. Massachusetts, p. 631, “A tax very well may be upheld as 
against any casual effect it may have upon the bonds of the 
United States when passed with a different intent and not 


aimed at them * * *,” 

Mr. Justice Sutherland wrote a dissenting opinion 
in which Mr. Justice Van Devanter and Mr. Justice 
Butler concurred. 

As a result of this decision, doubt as to the valid- 
ity of the California Corporation Franchise Tax Law 
and statutes in other states similar to the New York 
law is practically removed. 


Michigan Bank Tax Law Held Invalid by 
State Supreme Court 


HE Michigan Bank Tax Act (Act 322, Public 

Acts of 1929), under which shares of bank 
stock are assessable without deduction .of credits 
secured by lien upon real property such as is allowed 
“moneyed capital” in competition with banks, was 
held discriminatory and invalid by the Michigan 
Supreme Court on January 7 in a case entitled The 
First National Bank of Wyandotte, Michigan, and 
Luther S. Trowbridge, Jr., Adm., v. Common Council 
of the City of Detroit, et al. 

The Court points out that the Constitution of 
Michigan prohibits the taxation of both property 
and shares. Hence, it was held the plaintiff was 
entitled in fixing assessed value of its shares to 
proper deduction in respect of credits secured by 
lien upon real property upon which specific tax had 
been paid under Act 91, Public Acts of 1911. Fur- 
ther, the Court found that inasmuch as “moneyed 
capital” in competition with the business of the 
plaintiff bank may have exemptions which are de- 
nied to the plaintiff, the tax is discriminatory and 


orca of United States Code, Title 12, Section 


South Carolina Graduated Tax on Radios 
Held Illegal 


Biers South Carolina tax law providing for a 
graduated tax on radio sets, ranging up to a 
maximum of $2.50—the first State law of its kind 
—was held to be invalid on January 21 by the Fed- 
eral District Court for the Eastern District of South 
Carolina. The decision was made in a test case 
brought by Station WBT. 

Communication by radio, according to the opin- 
ion of the Court, constitutes interstate commerce 
and the plaintiff (Station WBT), through its broad- 
casting station, is engaged in interstate commerce. 
The receiving sets, the Court further says, are abso- 
lutely essential instrumentalities of the interstate 
commerce in which the plaintiff is engaged. 


“Here the tax is not a general property tax, but a license 
tax for the privilege of using an instrument of interstate 
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commerce. Nor can it be sustained as a police regulation 
with an incidental tax to pay the expenses of the regulation, 
for it has no elements of police, and moreover, the tax is 
frankly devoted to the uses of a State institution. Nor can 
it be sustained as in aid of interstate commerce, nor on the 
ground that its effect is merely incidental.” 


Tax Increase in Massachusetts Proposed 
for Unemployment Relief 

20 PER CENT increase in the tax rate on in- 

comes, savings banks and business corpora- 

tions is proposed in a bill (House Bill No. 299) 

introduced into the House of the Massachusetts 


Legislature by Representative O’Connor of Palmer, 
Mass. 


The bill provides that all amounts collected under 
the increased tax rates “shall be set apart by 
the state treasurer as the ‘Unemployment Relief 
Fund’ and shall be distributed to cities and towns 
in proportion to the amount of the state tax im- 
posed upon each city and town in the year 1930 
for the purpose of reimbursing cities and towns for 
lawful expenditures in relief of the existing situa- 
tion of unemployment.” 


Amendments of Regulations 


Estate Tax—Deduction of the Value of Property 
Previously Taxed 


“Paragraph (8) of article 41 of Regulations 70 
(1929 edition) is hereby amended to read as fol- 
lows”: 


(8) The deduction is further limited to the extent indi- 
cated in the last paragraph of this article. 


“The last paragraph of article 41 of Regulations 
70 (1929 edition) is hereby amended to read as fol- 
lows”: 


The deduction for property previously taxed, or that 
acquired in exchange therefor, is not diminished by amounts 
deducted under paragraph (1) or (3) of subdivision (a) of 
section 303, merely because such amounts were paid out of 
said property. On the other hand, however, the deduction 
is diminished to the extent that the value of the property 
so taxed, or of that acquired in exchange therefor, is 
deducted under said paragraph (1) or (3) on account of 
such losses arising from casualty or theft as are incurred 
with respect to said property during the settlement of the 
estate, or on account of such transfers of specific items of 
said property as the decedent made in his lifetime or by his 
will, for public, religious, charitable, scientific, literary, or 
educational purposes, and the deduction is further dimin- 
ished to the extent that the amounts allowed under said 
paragraph (1) or (3), other than those relating to said 
losses or transfers, are in excess of the value of the dece- 
dent’s property not previously taxed. The burden of prov- 
ing that the estate is entitled to the deduction rests upon the 
executor. The provisions of this paragraph apply in like 
manner to cases controlled by the Revenue Acts of 1921 
and 1924.—T. D. 4304, X-3-4907, p. 10. 


Article 53 of Regulations 70 (1929 edition) is 
hereby amended to read as follows: 

Art. 53. Deduction of the value of property previously 
tared.—The right to deduct the value of property received 
by a nonresident decedent by gift from any person within 
five years prior to his death, or by gift, bequest, devise, or 
inheritance from any person who died within five years prior to 
his death, or of the value of property acquired in exchange for 
property so received, is governed by the same rules as those ap- 
plying to estates of resident decedents (arts. 41 to 43, inclu- 
sive), subject to the two following exceptions: (1) That the 
provisions of paragraph (1) or (3) of subdivision (b) of 
section 303 apply instead of the provisions of paragraph (1) 
or (3) of subdivision (a) of section 303; (2) that such right 
is not available to any extent unless the executor includes 
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in the return the value at the time of the decedent’s death 
of that part of the gross estate not situated in the United 
States. (See art. 52.)—T. D. 4304, X-3-4908, p. 10. 


Returns of Information as to Payments of Dividends 


The last sentence of the second paragraph of 
Treasury Decision 4277 (C. B. VIII-2, 140) is hereby 
amended to read as follows: 

These forms, accompanied by letter of transmittal on 
Form 1096 showing the number of Forms 1099 filed there- 
with, shall be forwarded to the Commissioner of Internal 


Revenue, Sorting Section, Washington, D. C., on or before 
February 15 of the following year. 


The last sentence of the fourth paragraph of 


Treasury Decision 4277 is hereby amended to read 
as follows: 


The request for the extension of time must be forwarded 
to the Commissioner of Internal Revenue, Rules and Regu- 
lations Section, Washington, D. C., on or before the date 
prescribed for filing the return.—T. D. 4305, X-4-4917, p. 5. 


Court Decisions 


Accrued Income.—Amount received in 1921 by a steam- 
ship company on the accrual basis as compensation in ad- 
dition to the so-called standard return for the use of its 
properties during the period of Federal control, under an 
agreement with the Director General of Railroads, is not 
income in the year received but is income for the years for 
which the compensation was awarded.—United States Cir- 
cuit Court of Appeals, Second Circuit, in Commissioner of 
Internal Revenue v. Old Dominion Steamship Company. De- 
cision of Board of Tax Appeals, 16 BTA 264, affirmed. 

Taxpayer on the accrual basis may not deduct as in- 
curred expenses of 1919, notes given in that year and pay- 
able in the next two succeeding years, to cover billboard 
advertising to be furnished during the year 1920. Keeping 
books on an accrual basis does not imply the right to re- 
duce the income by liabilities which are not to be met 
or paid until a subsequent year. 

The amount of compensation from the Government on 
account of cancellation of a war contract is income for 
the year in which payment was received by the taxpayer 
and not in the prior year when the amount to be paid was 
agreed upon. Although the taxpayer’s books were kept 
on the accrual basis, the compensation was not regarded 
as a final adjustment until the money was actually re- 
ceived.—District Court of the United States, So. Dist. of 
Calif., Cen. Div., in The Lichtenberger-Ferguson Company, 
a Corporation, v. Galen VW’. Welch, Collector. 

Actions Directly Against the Government.—Federal dis- 
trict court has jurisdiction as to an action brought directly 
against the Government to recover income taxes to an 
amount less than $10,000, pursuant to decided cases before 
the 1921 Act and to provisions in the 1921 Act and subse- 
quent Acts conferring jurisdiction in cases over $10,000, 
in the enactment of which Congress must have concurred 
in the decided cases granting jurisdiction in cases involv- 
ing less than $10,000.—District Court of the United States, 
Western District of Louisiana, Shreveport Division, in 
Exchange National Bank of Shreveport, Louisiana, v. United 
States of America, No. 1961 at Law. 

Affiliated Corporations.—A ffiliation between the taxpayer 
and another corporation is held not to have existed in 1918 
and the first month of 1919, the requisite quantum of owner- 
ship or control not existing where six men owned 93.71 per 
cent of the taxpayer’s stock, the remaining shares being 
owned by employees and most of them being held subject 
to repurchase should employment cease, and where the 
same six men owned, in somewhat different proportions, 
76.66 per cent of the stock of the other corporation, 20 per 
cent of the stock of which stood in the name of an indi- 
vidual who was not a stockholder of the taxpayer. It was 
not established, as contended, that the latter individual’s 
stock was owned or controlled by one of the six men inas- 
much as “legally enforceable control” was not shown.— 
United States Circuit Court of Appeals, Second Circuit, in 
Handy & Harman v. Commissioner of Internal Revenue. De- 
cision of Board of Tax Appeals, 17 BTA 980, affirmed. 
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Two corporations are not affiliated under the 1917 Act, 
where, although one owns,all the stock of the other, the 
nature of the business of each was of such a different char- 
acter that they could not have been held to have been “en- 
gaged in the same or a closely related business,” as required 
for affiliation under the 1917 Act, and the only intercom- 
pany transactions were loans between the two companies. 
The appellant company’s business was the ownership and 
prospecting of coal and timber lands, whil« the other com- 
pany was a holding and not an operating company.—United 
States Circuit Court of Appeals, First Circuit, in United 
Tacker Coal Company v. Commissioner of Internal Revenue. 
No. 2436. Oct. term, 1930. Decision of Board of Tax Ap- 
peals, 15 BTA 273, reversed. 


Association Distinguished from a Trust.—Unincorpo- 
rated profit sharing, savings and pension fund created by 
a corporation for its employees is held taxable as an asso- 
ciation rather than a trust, where it is managed by trustees, 
who conduct a loan business, determine rights of new 
and retiring members, invest funds and pay dividends and 
interest, the conduct of its affairs being held to be similar 
to that of a corporation.—United States Circuit Court of 
Appeals, Seventh Circuit, in Sears, Roebuck & Company 
Employees’ Savings & Profit Sharing Pension Fund v. Com- 
missioner of Internal Revenue. No. 4352. Oct. term, 1930. 
Decision of Board of Tax Appeals, 17 BTA 22, reversed. 


Business Expense, Deductible.—Fines for violation of a 
State statute are not “ordinary and necessary” expenses of 
conducting business. Neither are the court costs and at- 
torney’s fees in connection with the indictment for these 
violations which consisted of participation in illegal price 
fixing —United States Circuit Court of Appeals, Second 
Circuit, in Burroughs Building Material Company v. Com- 
missioner of Internal Revenue. 


Capital Gains.—Gain from the sale by a taxpayer in 1927 
of oil and gas represented by her one-eighth royalty inter- 
est held more than two years was not a capital gain sub- 
ject to the 12% per cent rate under section 208 of the 1926 
Act.—United States Circuit Court of Appeals, Tenth Cir- 
cuit, in A. C. Alexander, Collector, v. Helene Walker King, 
[Nos. 303-305] A. C. Alexander, Collector, v. Anna Ruzek, 
[No. 306]. Decision of lower court reversed. 


Cause of Action, Abatement of—An action at law 
brought by a collector on a bond given by the defendants 
to secure the payment of taxes, representing a cause of 
action which belonged to the plaintiff in his official capacity 
only, must abate where the collector has ceased to hold 
office, so that as record plaintiff he no longer has any 
interest in the subject matter of the action, and where 
no substitution has been made.—District Court of the 
United States, Eastern District of Pennsylvania, in Blake- 
ly D. McCaughn, Collector of Internal Revenue, v. Philadel- 
phia Barge Company, a Corporation, and National Surety 
Company, a Corporation. No. 12356 at law. June term, 19206. 


Claims for Refund.—A taxpayer, who kept no books of 
account, is not entitled to refund of an alleged overpay- 
ment of his income taxes for the year 1919 by reason of 
the overstatement of his accrued saJary based on the net 
income of the corporation employer alleged to be indeter- 
minate because of a clause in his‘salary contract which 
provided for adjustment of the amount based on final de- 
termination of the corporation’s income by the Treasury 
Department, where although the refund claim was filed on 
time, the grounds upon which the claim was based were 
not stated until after the expiration of the date on which 
a valid claim could be filed.—United States District Court, 
Southern District of New York, in Arthur Solomon v. Uni- 
ted States of America. Law No. 42-305. 

Club Initiation Fees, Scope of Tax on.—The 10 per cent 
tax on club initiation fees applies on the purchase of stock of 
the club from an outgoing member by an incoming mem- 
ber. Dissenting opinion filed.—United States Circuit Court 
of Appeals, Second Circuit, in Ector O. Munn v. Frank K. 
Bowers, Collector. Decision of lower court reversed. 

Club Life Memberships, Taxation of.—The tax imposed 
annually by the 1921, 1924, and 1926 Acts upon life mem- 
berships in an athletic club is legally collectible even 
though the memberships were taken out prior to the 
passage of the 1917 Act by which the tax was first im- 
posed. “The tax is not on property nor on the amount 
paid for life membership, but an excise tax on the privilege 
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to share in the facilities of the club.”—District Court of 
the United States, District of Oregon, in Multnomah Ama- 
teur Athletic Club, a Corporation, v. Clyde G. Huntley, Col- 
lector. Law No. 11028. 


District Courts, Jurisdiction of in Tax Cases.—District 
Court has jurisdiction of an action against a Collector for 
refund of an amount in excess of $10,000. There is nothing 
in recent acts of Congress inconsistent with the right to 
maintain an action against the Collector for taxes illegally 
assessed or collected, provided R. S. 3226 is complied with. 
An appeal to the Board as to a deficiency determination of 
January 8, 1927 for the year 1918, did not affect the status 
of a jeopardy assessment of March 13, 1924 for the same 
year, the taxpayer’s right to a refund not having been an 
issue before the Board. Waivers not properly before the 
court need not be considered.—District Court of the United 
States, District of New Hampshire, in Brampton Woolen 
Company v. John H. Field as U. S. Collector. 


Dues and Initiation Fees Taxes.—Tax imposed by the 
1921 Act on a life member of a social club in an*amount 
equal to the tax paid by active annual members does not 
apply to one who held a life membership before the stat- 
ute was enacted—following decision previously rendered 
in Williams v. McCaughn, 17 Fed. (2d) 295, reversed by the 
Circuit Court of Appeals, 23 Fed. (2d) 840, on erroneous 
finding of facts to the effect that the taxing statute ante- 
dated admission to membership.—District Court of the 
United States, East Dist. of Penn., in Ira J. Williams v. 
Joseph S. MacLaughlin, Collector. 


Community Property, Taxation of, Under California Law. 
—Supreme Court answers “No” to question, “Under the 
applicable provisions of the Revenue Act of 1928, must 
the entire community income of a husband and wife domi- 
ciled in California be returned and the income tax thereon 
be paid by the husband?” And answers “Yes” to the ques- 
tion, “Has the wife under Section 161 (a) of the Civil 
Code of California such an interest in the community in- 
come that she should separately report and pay the tax on 
one-half of such income?”—Supreme Court of the United 
States in United States of America v. Robert K. Malcolm. 
On certificate from the United States Circuit Court of Ap- 
peals, Ninth Circuit. 


Credit of Overpayments against Deficiencies.—Where 
the original tax on a return for 1920 was-paid in full, and 
a part of it, determined by the Commissioner to be an 
overpayment, was credited against a deficiency for 1919, 
such action as to 1920 was a final step in the determina- 
tion of the tax. Where, later, it was found that the de- 
terminations for both years were erroneous, and a timely 
claim for refund was filed by the taxpayer for 1919, the 
Commissioner may not deduct from the overpayment for 
1919 such part of the 1920 tax as he finds was erroneously 
refunded. Each year stands by itself; and the correct 
procedure (the statutory period for assessment of any 
discovered deficiency having expired) would have been to 
bring suit under Section 610 of the 1928 Act to recover 
erroneous refunds within two years after such overpay- 
ment. The taxpayer is entitled to the full amount of the 
1919 overpayment, with interest—District Court of the 
United States, Southern District of California, in Western 
Wholesale Drug Company, a Corporation, v. The United States 
of America. 

Deductions on Account of Court Judgments.—Additional 
compensation for 1920 to 1923, paid in 1927 when judg- 
ment was rendered against the taxpayer in a suit brought 
by a discharged sales manager, is deductible in 1927, and 
the taxpayer’s liability as determined by the litigation does 
not relate back to the time when the money should have 
been paid. The taxpayer, although on the accrual basis, 
had never conceded the claim.—District Court of the 
United States, District of Massachusetts, in John R. Lan- 
kenau Company v. United States of America. Law No. 4278. 


“Domestic Corporation” Construed—Credit for Foreign 
Tax.—New York State corporation operating principally 
in Porto Rico is held to be a domestic corporation sub- 
ject to the 4 per cent war income tax imposed by the 
1917 Act. 

The Commissioner’s tax credit allowance is sustained, 
where he allowed six-twelfths of a Porto Rican tax paid 
by a New York State corporation under a liability for a 
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DECISION which has been awaited with interest by 

many taxpayers was rendered by the United States 
Supreme Court on January 5, 1931, in the case of L. M. 
Willcuts, Collector, v. Charles W. Bunn, wherein it was held 
that the profit from the sale of municipal bonds is subject 
to the Federal income tax, at least when such bonds are not 
sold at a discount. With respect to the sale of bonds ata 
discount, the Court avoided a definite decision by saying 
that “whatever question might arise in cases of that sort 
are not now before the Court.” 


The opinion delivered by Mr. Chief Justice Hughes states 
that in the case of a State or of its political divisions, the sub- 
ject held to be exempt from Federal taxation is the princi- 
pal and interest of the obligations. 


“But it does not follow, because a tax on the interest 
payable on State and municipal bonds is a tax on the bonds 
and therefore forbidden, that Congress cannot impose a 
nondiscriminatory excise tax upon the profits derived from 
the sale of such bonds,” the opinion continues. “The sale 
of the bonds by their owners, after they have been issued 
by the State or municipality is a transaction distinct from 
the contracts made by the government in the bonds them- 
selves, and the profit on such sales are in a different cate- 
gory of income from that of the interest payable on the 
bonds.” 


The Court found no merit in the contention that a Fed- 
eral tax on the profits of sales of such securities should be 
deemed, as a practical matter, to lay such a burden on the 
exercise of the State’s borrowing power as to make it nec- 
essary to deny to the Federal Government the constitu- 
tional authority to impose the tax. As evidence contrary 
to this argument, the Court points out that no State has 
ever complained to it of this Federal tax, and says that it 
is not without significance that in the present instance the 
States of New York’ and Massachusetts’ appear as amici 
curiae. 


In view of this decision, it appears probable that the 
Supreme Court will reverse the decision of the United 
States Circuit Court of Appeals, Sixth Circuit, in Charles 
H. Nauts, Collector, v. W. L. Slayton, 36 Fed. (2d) 145, 
wherein it was held, despite the provisions of Section 213 
and 214 (a), of the Revenue Act of 1921, that the interest 
paid in 1922 by a dealer in securities on money borrowed 
to buy and carry municipal bonds is deductible. The Cir- 
cuit Court, in affirming the lower court, reasoned that dis- 
allowance of the deduction would be an indirect tax upon 
the income of State obligations. 


In Willcuts v. Bunn, as above stated, the Supreme Court 
makes a distinction between the contract of the State or 
municipality with the bondholder and the transfer of title 
to the obligation of the State or municipality. “A transfer 
of government bonds,” it says, “is not inseparably connected 
with the exercise of the Government’s borrowing power so 
as to make the transfer per se immune from taxation. 
* * * before we can restrict their application [referring to 
the constitutional provisions authorizing Congress to lay 
taxes (Article I, Section 8; Sixteenth Amendment)] upon 
the ground of a burden cast upon the State’s borrowing 
power, where no tax is laid upon the contracts made by the 
State in the exercise of that power, or upon the amounts 
payable thereunder, but is laid upon the result of distinct 
transactions by private owners, it must clearly appear that 


1The State of New York and the State of Massachusetts both subject 
to income taxation the gains derived from the sale of Federal securities. 
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a substantial burden upon the borrowing power of the 
State would actually be imposed.” 


Or of 2,500,805 new income tax returns filed from Jan. 
1 to Dec. 11, 1930, and 467,276 unaudited returns at the 
beginning of the year, 2,233,307 returns were closed last 
year, leaving 734,774 pending, Internal Revenue Bureau 
figures show. 

Of the returns closed, 2,064,394 were without change. In 
46,978 cases it was determined that taxpayers had over- 
stated their taxes, while in 121,935 cases additional taxes 
were demanded. These were not contested by 115,307 tax- 
payers, while in 4,728 cases the additional taxes -were 
assessed only after decisions by the Board of Tax Appeals. 

“A substantial reduction was noted in the number of 
final deficiency notices mailed, indicating that the continued 
conscientious efforts of employes of the Bureau in the field 
and in Washington are resulting in closing a much larger 
percentage of cases by agreement with taxpayers,” the 
Bureau report said. 

In 1928, 27,060 deficiency notices were mailed; in 1929, 
—- and in 1930, 12,993, a reduction of 53 per cent under 

In 1928 the appeals filed totaled 8,308; in 1929, 4,369, and 
in the first eleven months of 1930, 3,910 appeals were filed. 


Tore income taxes paid on the incomes of 1929 during 
the calendar year 1930 were $2,332,976,129, the Treasury 
Department has reported. This was a drop of approximately 
$70,000,000 from the amount of taxes paid on incomes of 
1928, but somewhat less than had been anticipated would 
be registered as a consequence of the stock market col- 
lapse and business slump in the final quarter of 1929. 

The year 1931 will bring in taxes on 1930 incomes, which 
are likely to show greater declines than the year before 
because of the continuously downward economic trend 
throughout last year. Indications are that such business 
improvement as occurs this year will be moderate, hence 
the fiscal effects of the depression will be felt at least as 
far in advance as the ‘Treasury’s fiscal year 1932-33. 


F OUR cases involving the validity and effects of waivers 
of the statute of limitations under the earlier acts have 
been decided by the United States Supreme Court in favor 
of the Government. 

In Charles H. Stange v. The United States, a specific 
waiver of the limitation on assessment was held to embrace 
collection as well, and the waiver though executed after 
the five-year period of limitation on assessment provided 
by the 1921 Act was held to be valid to remove the bar of 
the statute. In the opinion of the Court the consent clause 
in Section 250(d) of the 1921 Act would be rendered prac- 
tically meaningless as applied to tax returns under the 
earlier acts unless construed to permit the execution of 
waivers after the period of five years. “Moreover,” the 
opinion says, “there is the analogy of the rule that private 
debts barred by the statute of limitations may be effectively 
revived, after the bar has fallen, by a new promise without 
new consideration.” 

A waiver was not invalid because executed prior to the 
enactment of the 1921 Act, which first gave statutory 
authority to issue such waivers, the Court ruled in Annette 
Aiken, Administratrix, v. David Burnet, Commissioner. If 
authority was needed for the acceptance of a waiver, the 
opinion says it may be found in the general broad adminis- 
trative provisions of the acts prior to the Revenue Act of 
1921. Moreover, the waiver though executed prior to the 
1921 Act included the limitations subsequently imposed by 
the Act of 1921. It operated, furthermore, to extend the 
period for assessment of war-profits as well as income 
taxes. 

Collection of 1917 tax is not barred until after final de- 
termination by the Board, where a jeopardy assessment 
was made in March, 1923, and final determination by the 
Commissioner was made on October 28, 1925, within the 
statutory period as extended by a series of three waivers, 
the last of which did not expire until December 10, 1925, 
subsequent to an appeal to the Board on November 18, 
1925. This decision was rendered in the case of W. P. 
Brown & Sons Lumber Company v. David Burnet, Commis- 
sioner. Sections 283(f), 274(a) and 277(b) of the Revenue 
Act of 1926 were held applicable to the case at bar. 
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In David Burnet, Commissioner, v. Chicago Railway Equip- 
ment Company, the Supreme Court ruled that the Commis- 
sioner does not lack power to sign a waiver after an appeal 
from his determination to the Board of Tax Appeals or 
after the expiration of the statutory period and that assess- 
ment of 1918 tax is not barred by the statute of limitations 
where the period was extended by a waiver, executed to 
avoid a jeopardy assessment, after appeal had been filed 
with the Board and while the case was pending. 


TEBE large prospective Treasury deficit for the current 


fiscal year does not offer much encouragement to the ” 


sponsors of various tax reduction proposals, including elim- 
ination of the Federal estate tax and the tax on capital 
gains. In fact, the turn of economic events makes an 
increase in the estate tax rates more probable than aban- 
donment of the tax. 


The discouraging outlook for tax reduction has appar- 
ently prompted opponents of the taxation of capital gains 
to seek at this time a reduction of the rate rather than 
entire elimination of the tax. At any rate, Mrs. Ruth Pratt, 
Republican Congresswoman from the 17th District of New 
York, has introduced a bill into the House of Representa- 
tives (H. R. 16622) which would amend Section 101 of the 
Revenue Act of 1928 by reducing the rate on capital net 
gains from 12% per cent to 7 per cent. No change would 
be made in the method of applying the rate. Capital net 
losses, subject to other conditions as provided in the present 
law, would be limited to 7 per cent. 


Reduction of the rate on capital gains would reduce the 
revenue to the government by more than the proportion 
of decrease in the rate. This would follow because at the 
present rate of 12% per cent, the limitation is advantageous 
only to those whose net income is $28,000 or above, while 
if the 7 per cent rate is adopted it will be advantageous to 
taxpayers with incomes down to $16,000. In other words, 
more than twice as many taxpayers would be potential 
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beneficiaries under the 7 per cent rate as under the 12% 
per cent rate. 


THe importance of the action of the United States 
Supreme Court in deciding in favor of the Government 
in the case of Graham v. Goodcell and fourteen related cases, 
which involved the validity and effect of Section 611 of 
the Revenue Act of 1928, is apparent in the statement of 
the Department of Justice that about 100 million dollars 
in taxes assessed prior to June 2, 1924, in cases where 
the taxpayer had filed a claim for abatement of the tax 
and collection had consequently been delayed until the 
— of limitations against collection had run, were at 
stake. 


Among the contentions of the taxpayer were the follow- 
ing: that Section 611, read in relation to Section 607, was 
intended to apply only prospectively, that is, to action to 
be taken by the Treasury Department on refund claims 
filed after the enactment of the Revenue Act of 1928; that 
the statute embraced only voluntary payments; that Sec- 
tions 607 and 611 relate solely to administrative action and 
not to judicial proceedings; that Section 611 was repealed 
on the same day it was enacted, by Section 3 of the Act 
of May 29, 1928, amending Section 3220 of the Revised 
Statutes; that if Section 611 was retroactive and applicable 
to suits in the courts for the recovery of taxes paid, then it 
was unconstitutional. All of these contentions were over- 
ruled by the Court, with no member dissenting. The opin- 
ion was delivered by Mr. Chief Justice Hughes. 


ALTHOUGH the Ways and Means Committee has favor- 
ably reported a bill providing for the permanent repeal 
and abandonment of surtaxes on interest derived from 
United States bonds, elimination of this feature of the pro- 
posed law, which also provides for modification of the 
Second Liberty Loan Act, as amended, to give authority for 
issue of eight billion dollars in bonds for refunding pur- 
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poses, seems provable, as a result of aggressive opposition 
to further extension of tax-exemption privileges. 

In his annual report Secretary Mellon advocated full 
exemption from taxation of Federal bonds. He declared 
that the Federal Government in marketing its securities 
is at a disadvantage as compared with the States and 
their subdivisions. He takes the position that as long as 
wholly tax-exempt securities are being issued at the rate of 
a billion dollars a year, it is idle to argue that the issuance 
of United States tax-exempt securities would furnish con- 
venient means of tax-avoidance. 

Among the publications expressing an opposing view is 
The Commercial & Financial Chronicle, which points out that 
the credit of the United States is superior to that of even 
the highest ranking municipalities and that this is a factor 
that offsets any advantage to be derived from the surtax 
feature. It estimates the loss in taxes from full tax exemp- 
tion of Federal bonds at “no less than $60,000,000” a year. 
The Chronicle says, moreover, that the whole of the new 
issue of United States bonds will “be available for tax eva- 
sion and would be quickly availed of for that purpose, we 
may be sure, while the $1,000,000,000 of new municipal issues 
that come upon the market, year after year, could be used 
in that way only to a limited extent.” 

The action of the majority of the members of the Com- 
mittee on Ways and Means in endorsing extension of tax- 
exemption was vigorously criticized by Representative 
Cordell Hull (Dem.), minority member of the Committee. 
Part of the statement which he issued in protest follows: 

“No condition is plainer than that receivers of large 
incomes who are always seeking reduction of surtax rates 
are just as well pleased when failing in this they are able 
to secure tax-exempt securities in lieu of securities subject 
to surtax. It is identically the same, therefore, to a corre- 
sponding extent, as if the Treasury were asking Congress 
further to reduce the surtax rate while leaving intact the 
surtax on liberty bonds interest. This proposal, therefore, 
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is an outright and overt challenge to the doctrine of pro- 
gressive or graduated income taxation. The next move will 
be further to reduce surtaxes with the object of their 
gradual removal and the substitution of gross sales taxes 
such as was attempted in 1921-2. 

. “The National Industrial Conference Board published a 
book in 1925 showing that the full value of property exempt 
from taxation both as to principal and income had reached 
the stupendous’ figure of $55,500,000,000. I dare say that 
this amount with governmental securities included will 
today approach $75,000,000,000. The time undoubtedly has 
come when the reckless policy of governmental agencies of 
issuing mountains of tax-exempt securities, thereby creating 
a privileged class of persons, privileged solely because of 
the amount of money they possess, should come to a halt. 
Neither this country nor any democratic country can afford 
to create a great idle and lazy class, living alone on tax- 
exempt income. 

“The mere fact that for the time being there might be a 
little margin of difference between the price at which the 
Federal Government can market its securities subject to 
surtax, compared with that at which tax-exempt State and 
local bonds are marketed, should readily be dismissed in 
the face of the broad and fundamental policy to the con- 
trary. Both Federal and State tax rates and tax methods 
are constantly changing. The Federal income surtax rates 
have ranged from a maximum of 20 per cent to 65 per cent 
within the past 15 years. The States must soon reform 
most of their systems in order to make more equitable 
the outrageous general property tax methods. It would be 
calamitous and tragic just at the time when the States 
will probably be driven away from the policy of tax exemp- 
tion of their securities in order to devise equitable systems 
of taxation according to the doctrine of ability to pay, for 
the Federal Government to lead a movement still further 
in the direction of wider and more permanent tax ex- 
emption.” 





Significant Decisions of the 
Board of Tax Appeals 


Capital Gain—A loss sustained by.the partnership of 
Chase & Gilbert, which was engaged in the building and 
contracting business, upon the sale of certain shares of 
stock which were acquired as payment for services ren- 
dered in erecting an apartment house building and were 
held for more than two years was held to be a capital 
loss within the meaning of Section 208 of the Revenue Act 
of 1926, since the shares of stock were not held primarily 
for sale in the course of trade or business.—Royce W- Gil- 
bert v. Commissioner, Linwood C. Chase v. Commissioner. 
Dec. 6636 [C. C. H.], Docket Nos. 45837, 45838. Lansdon 
and Seawell agreed with a dissenting opinion by Smith, 
which states that since the shares were acquired by the 
partnership as an incident to its business and since every 
effort was made to sell them at the earliest date possible 
they were not “capital assets” within the meaning of the 
statute. 

Consolidated Returns.—An election to file separate re- 
turns by three affiliated corporations for 1922, precludes 
those three corporations, together with a fourth corpora- 
tion which was brought into the group in 1923, from 
making a consolidated return for 1923, without the Com- 
missioner’s permission.—Central Supply Company v. Com- 
missioner, Stonega Coke and Coal Company v. Commissioner, 
Virginia Wholesale Company v. Commissioner. Dec. 6570 
[C.C.H.], Docket Nos. 32751-32753. Lansdon, Marquette, 
Arundell and Murdock dissent. 


Corporation Transactions Involving Exchanges of As- 
sets for Its Own Stock.—1. In determining whether the 
receipt by a corporation of its own stock in exchange for 
some of its assets may be regarded as the receipt of 
property within the provisions of the Revenue Act of 1924 
for determining gain or loss, and whether the corporation 
in fact realized any gain, the statute must be so construed 
that the same standards for its application will be used for 
losses as well as for gains. 

Where a corporation in a single transaction, delib- 
erately so formulated and actually so carried out, acquires 
shares of its own stock in exchange for some of its assets, 


the transaction is as.much an acquisition of its shares by 
purchase as it is a disposition of its property by sale, and, 
in determining whether there is income or loss, the essen- 
tial nature and effect of the transaction because of the 
presence and nature of the corporation’s shares should be 
given controlling importance. 

3. In such case, it would be specious to recognize gain 
merely because the exchange was denominated a sale or 
disposition of property, if by calling it a purchase of shares 
no gain could be realized. 

A corporation clearly realizes neither gain nor loss 
by a complete disposition of its assets to its stockholders 
and receipt of their stock, regardless of whether the trans- 
action is called liquidation, retirement, purchase or ex- 
change of stock, and, logically, a similar transaction .in 
part of the stock has pro tanto a similar result. Simmons & 
Hammond Mfg. Co., Dec. 296, 1 B. T. A. 803, approved; 
Behlow: Estate Co., Dec. 4239, 12 B. T. A. 1365, and New 
Jersey Porcelain Co., Dec. 4990, 15:B. T. A. 1059, disap- 
proved. 

5. Since a corporation’s own shares are not assets but 
only the convenient machinery for evidencing shareholder 
interests, it is a fallacy to say that when turned in, the 
corporation has received anything, and a fortiori that it 
has received a gain—Houston Brothers Company v. Com- 
missioner. Dec. 6567 [C. C. H.], Docket No. 33597. A dis- 
senting decision by Arundell was concurred in by Morris, 
Lansdon, Marquette, Smith, Phillips and Matthews. 

Dividends Distinguished from Return of “Contributed 
Surplus.”—1. In 1919 stockholders of a corporation, who 
were also creditors, paid in to the corporation the sum of 
$100,000 for the purpose of increasing its capital. The 
greater part of such sum was paid out of the amounts due 
the stockholders as creditors, the payment being accom- 
plished by charging their accounts with such amounts. The 
sum so paid was entered upon the books of the corporation 
as “contributed surplus.” In 1922 the corporation voted to 
return to the stockholders the amount of such contributed 
surplus. At that time the surplus of the corporation, earned 
since February 28, 1913, was in excess of $100,000. Held, 
that under Section 201 of the Revenue Act of 1921, there was 
a distribution of the earnings of the corporation, ‘taxable as 
a dividend. 












































































































































































































































































2. Under the provisions of Section 201, Revenue Act of 
1921, all distributions to stockholders are taxable as divi- 
dends unless and until all,earnings or profits accumulated 
after February 28, 1913, are distributed. 

3. An agreement between the stockholders that the addi- 
tional capital would be returned when no longer needed did 
not create the relationship of debtor and creditor between 
the corporation and the contributing stockholders.—Chester 
N. Weaver v. Commissioner, Louise Mysell v. Commissioner, 
Hart L. Weaver v. Commissioner, A. R. Dennis v. Commis- 
stoner, William J. Richardson v, Commissioner, James Gurley 
v. Commissioner. Dec. 6648 [C. C. H.], Docket Nos. 20006- 
20008, 20011, 20012, 20051. Van Fossan and Trussell 
dissented. 

Federal Estate Tax.—Held that respondent did not err 
in including in the gross estate of the decedent the value 
of the real estate situated in Missouri which was held by 
the decedent and his wife as tenants by the entirety. Tyler 
v. United States, 281 U. S. 497. 

2. Held, further, the fact that real estate in Missouri may 
not be included in the gross estate of a decedent under 
the provisions of Section 302 (a), Act of 1924 (Crooks v. 
Harrelson, decided by the Supreme Court, November 24, 
1930) does not operate to prevent property held by the de- 
cedent and another as tenants by the entirety from being 
included in the gross estate where it meets the require- 
ments of Section 302 (e). 

3. The share of decedent’s personal property which his 
widow elected to take instead of dower is properly in- 
cludable in the gross estate of the decedent. Crooks v. 
Hibbard, 33 Fed. (2d) 567 followed.—Mary S. Garrison and 
St. Louis Union Trust Company, Executors and Trustees un- 
der the will of Oliver L. Garrison v. Commissioner. Dec. 
6579 [C. C. H.], Docket No. 31627. 

Where an estate of joint tenancy was created in 1920 
between the decedent and his wife and the decedent died 
on December 25, 1921, only one-half of the value of such 
property should be included in the gross estate of the de- 
cedent for estate tax purposes.—Mary Allen Emery, Execu- 
trix of the Estate of John T. Emery, v. Commissioner. Dec. 
6599 [C. C. H.], Docket No. 24416. Love agreed with a 
dissenting opinion by Black. 

Gain or Loss.—Where petitioner had a claim for un- 
liquidated damages and accepted shares of its own capital 
stock in a settlement thereof, and immediately canceled 
and retired the stock and added the par value thereof to 
surplus, no gain or loss resulted—S. A. Woods Machine 
Company v. Commissioner. Dec. 6565 [C. C. H.], Docket 
No. 32015. Van Fossan did not participate with this de- 
cision. Morris, Marquette, Smith, Phillips and Matthews 
agreed with a dissenting opinion by Arundell. 

Losses, Deductible.—Petitioner, on account of conditions 
over which it had no control, was practically irresistibly 
impelled to surrender, without consideration, one-half of 
its holding in stock of another corporation. Held, that it is 
entitled to take the amount of the cost of the stock sur- 
rendered as a deduction from gross income.—City Builders 
Finance Company v. Commissioner. Dec. 6561 [C. C. H.], 
Docket No. 34492. Lansdon and Murdock dissented from 
this decision. 

Taxable Income.—The decedent was manager of an in- 
surance Exchange and through powers of attorney issued 
to him by subscribers thereof he was authorized to deduct 
30 per cent of all moneys received by said Exchange in 
consideration of his defraying, with certain exceptions, all 
expenses incident to conducting the Exchange. Because 
of the reserve requirements of the State insurance depart- 
ments, the practice of paying dividends to its subscribers 
and certain agreements entered into with the advisory 
committee of said Exchange and understandings had with 
and instructions from the insurance department of the 
State of Pennsylvania, he received only 15 per cent in 
1918 and 20 per cent in the succeeding years. Held, al- 
though 30 per cent of premiums was set aside in each of 
the taxable years, the undrawn amounts did not constitute 
income to the decedent, either actually or constructively, 
during the years in controversy.—Charles M. Howell, Adm. 
of the Estate of Bruce Dodson, v. Commissioner. Dec. 6559 
[C. C. H.], Docket Nos. 7382, 24464. A dissenting opinion 
by Arundell was concurred in by Lansdon, Sternhagen 
and Black. 

Taxpayer, on the cash receipts and disbursements basis, 
received certificate of stock prior to tax year for legal 


‘70 THE TAX MAGAZINE 






February, 1931 


services rendered to promoters of a corporation, which he 
immediately deposited in escrow according to state law 
and by order of the Commissioner of Corporations of the 
state. The certificate was not released to him until during 
tax year. Taxpayer voted the stock during the escrow pe- 
riod and received dividends thereon, but he could not sell 
or transfer it without the written consent of the Commis- 
sioner of Corporations during that period. Held, stock 
constituted income in year in which certificate was received 
by the petitioner—H. L. Carnahan v. Commissioner. Dec. 
6576 [C. C. H.], Docket No. 34915. 


Tax-free Covenant Bonds.—1l. A person required by 
law to withhold the tax on interest payable to nonresident 
aliens on tax-free covenant bonds and expressly made lia- 
ble for the tax, is not a taxpayer within Section 274, Rev- 
enue Act of 1924, and is incompetent to bring a proceeding 
before the Board based on a notice of liability sent by the 


Commissioner prior to the enactment of the Revenue 
Act of 1926. 


2. Section 283 (a), Revenue Act of 1926, which made 
notice of liability to the person liable for the tax equally 
effective to establish jurisdiction as a notice of deficiency 
does not apply to notices given prior to its enactment. 


3. Petitioners paid in 1921 and 1923 to nonresident alien 
holders of their tax-free covenant bonds interest which 
had matured in 1914 to 1917. Petitioners at all times had 
funds available for payment, and interest coupons would 
have been paid if they had been presented, but they were 
not presented when due “because of conditions arising out of 
the World War.” Assuming, without deciding, that, under the 
statute the obligor is accountable for the percentage re- 
quired to be withheld and paid only when the principal 
amount of tax is due from the obligee, it is held, that the 
interest was not constructively received by the bondhold- 
ers at the time it matured, and, even if it were, a construc- 
tive payment of the interest to the bondholders, or more 
properly, of the tax payable by the obligors, was not neces- 
sarily to be attributed to the petitioners; and the tax 
payable by the petitioners was measurable at the statutory 
rate effective at the time of actual payment to and receipt 
of taxable income by the bondholders.—Southern Pacific 
Company v. Commissioner, Central Pacific Railway Company 
v. Commissioner, Southern Pacific Railroad Company wv. 
Commissioner. Dec. 6591 [C. C. H.], Docket Nos. 7718, 
18333, 18337. 

Transferees, Taxation of —Where the Commissioner as- 
serts liability against a petitioner as a transferee of cor- 
porate assets and offers evidence tending to show only 
that the petitioner received assets of some value without 
establishing the amount so received, held, that the Commis- 
sioner has not discharged the burden of proof placed upon 
him by Section 602 of the Revenue Act of 1928, and the 
petitioner is entitled to judgment—Guy W. Renyx v. Com- 
misstoner, Dec. 6639 [C. C. H.], Docket No. 23555. Black, 
Lansdon and Smith dissented. 

Trusts, Tax Liability of —A trust was held not taxable 
as an association although organized by heirs 46 years 
after the death of the testator for the purpose of manag- 
ing property pending advantageous disposition and dis- 
tribution of the proceeds, the Board finding that business 
activities were merely incidental to the main purpose of 
distribution.—Dauphin Deposit Trust Company, Trustee of 
Estate of James McCormick, deceased, v. Commissioner. Dec. 
6633 [C. C. H.], Docket No. 41387. Murdock, Black and 
Sternhagen dissented. 

Verbal Sale of Land to Son, Validity of—In 1918 peti- 
tioner made a bona fide sale of land to his son pursuant to 
a verbal agreement. The son took possession and both 
parties abided by their agreement though petitioner did 
not execute a deed to his son who agreed to sell at a 
profit in 1920. Petitioner executed the deed to the subse- 
quent purchaser and received the consideration but ac- 
counted therefor to his son, thus completing the verbal 
transaction. The respondent objected to the validity of 
the sale as being within the operation of the statute of 
frauds. Held, that the respondent who was not in privity 
with either of the parties could interpose no objection 
to petitioner and his son being bound by their verbal 
agreement executed to their satisfaction. Held, that the 
profit from the sale in 1920 was income to the son.—Fran- 
cis M. Camp v. Commissioner. Dec. 6582 [C. C. H.], Docket 
No. 16618. 
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Court Decisions 
(Continued from page 66) 


fiscal year ended June 30, 1918, as a credit against the Fed- 
eral income tax for a taxable year ended July 31, 1918, 
the seven-twelfths allowance claimed by the taxpayer be- 
ing denied.—United States Circuit Court of Appeals, Sec- 
ond Circuit, in James Bliss Coombs, et al., Directors of Fa- 
jardo Sugar Company, as Trustees in Dissolution, v. 
Commissioner of Internal Revenue. Decision of Board of 
Tax Appeals, 17 BTA 279, affirmed. 


Evidence Admissible Before the Board.—Board of Tax 
Appeals was in error in refusing to consider the testimony 
of the president of the taxpayer corporation, its only wit- 
ness, as to the March 1, 1913, value of a subsidiary debtor 
corporation for determination of the amount of loss upon 
liquidation of the subsidiary. “The rules of evidence, in 
a hearing before the Board of Tax Appeals, are not dif- 
ferent from those applied to civil procedure in the courts, 
except that the statutes and regulations should be con- 
strued liberally in favor of the taxpayer.” Court of Appeals 
of the District of Columbia in Dempster Mill Manufacturing 
Company v. David Burnet, Commissioner. Law No. 5044. 


Decision of Board of Tax Appeals, 12 BTA 1273, reversed 
and remanded. 


Federal Estate Tax.—Where a trust was created by the 
decedent for the joint lives of himself and wife, to termi- 
nate at the death of either and the survivor to take all, the 
income to be accumulated or paid,to the settlor at the 
trustees’ discretion, the entire corpus of the trust was 
part of the decedent’s gross estate——District Court of the 
United States, District of Massachusetts, in Charles S. Sar- 
gent, Jr., et al. v. Thomas W. White, Collector. Law No. 


(1) Property transferred in trust prior to the taxing 
statutes, with power of revocation, should be included in 
the gross estate of the decedent donor, on the authority of 


Reinecke v. Northern Trust Co., 278 U. S. 339, and cases 
therein cited. 


(2).Gross estate of the decedent should include property 
transferred in trust in 1916, the trust instrument provid- 
ing for payment of the net income to the grantor “for and 
during his life or until the expiration of fifteen years from 
the date hereof, whichever event shall happen first.” The 
Federal Government has power to tax transfers where 
reservation is made of such powers to the transferor as 
defer possession and enjoyment in ultimate beneficiaries 
until the transferor’s death. 


(3) Property conveyed in trust by absolute conveyance, 
the trust to terminate at the end of twelve years, and the 
only condition being that in the event of the death of both 
beneficiaries before the termination of the trust, the prop- 
erty would vest in the devisees or heirs of the trustor, 
should not be included in the trustor decedent’s gross es- 
tate—United States Circuit Court of Appeals, Ninth Cir- 
cuit, in David Burnet, Commissioner of Internal Revenue, 
v. Pacific Southwest Trust & Savings Bank, formerly Los 
Angeles First National Trust & Savings Bank, now Security- 
First National Bank of Los Angeles, Executor of the Will of 
Richard Sykes, and Pacific Southwest Trust & Savings Bank, 
formerly Los Angeles First National Trust & Savings Bank, 
now Security-First National Bank of Los Angeles, Executor 
of the Will of Richard Sykes, v. David Burnet, Commissioner 
of Internal Revenue. Law No. 6230. Affirming as to issues 
(1) and (3) and reversing as to issue (2) Board of Tax 
Appeals decision, 16 BTA 1437, which overruled 14 BTA 1372. 

Tax on the estate of a decedent who died May 13, 1921, 
although not due and payable until the expiration of one 
year from the date of death, accrued before the effective 
date of the 1921 Act, within the meaning of Section 1400 
(b), which saved from repeal the portions of the 1918 Act 
covering assessment and collection of taxes then accrued 
under the latter act—United States Circuit Court of Ap- 
peals, Second Circuit, in James W. Alker, et al., Executors 
of Estate of Florence A. Alker, deceased, v. United States 
of America. Decision of lower court affirmed. 


The value of personal property transferred in 1915, prior 
to the taxing statutes, by the decedent to himself and his 
wife as tenants by the entirety should be included in his 
gross estate under the 1924 Act.—District Court of the 
United States, District of Massachusetts, in The Third 
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National Bank & Trust Company of Springfield, et al. v. 
Thomas W. White, Collector. Law No. 4471. 

Gross estate did not include the value of a residence 
conveyed to another by the decedent in 1906, many years 
prior to her death, even though by a supplemental oral 
agreement decedent could continue to occupy the residence 
in consideration of the payment of taxes and upkeep.— 
United States District Court, No. Dist. of Iowa, Cedar 
Rapids Division, in John S. Ely and J. M. Dinwiddie, as Ex- 
ecutors of the Estate of Harriette S. Daniels, Deceased v. The 
United States of America. Law No. 249. 

Interest on Deficiencies in Tax.—Where judgment is 
granted in favor of the United States for the amount of 
a deficiency, interest at 6 per cent is properly included 
from the due date of the tax to the date of judgment not- 
withstanding that the original return was made in good 
faith, and understatement was due to no fault of the tax- 
payer, pursuant to Section 250 (a) of the 1918 Act. Such 
interest is deemed not to be a penalty.—District Court of 
the- United States, Western District of Wisconsin, in 
United States of America v. A. H. Stange. 

Interest on Refunds of Taxes.——Where, on April 26, 
1926, a taxpayer recovered in the Court of Claims, a judg- 
ment for income taxes, but where, on account of a petition 
for certiorari granted and later dismissed, the final order 
of the Court of Claims was not issued until November 14, 
1927, the taxpayer is entitled to interest up to the latter 
date, and mandate will issue to compel the Comptroller 
General to make such payment. The fact that interest 
was not included in the final judgment upon the mandate of 
the Supreme Court is immaterial, interest being “specifi- 
cally secured and directed to be paid by statute.”—Supreme 
Court of the District of Columbia in United States, ex rel. 
United Cigar Stores Company of America v. J. R. McCarl, 
aaa General of the United States. At Law No. 


Invested Capital—The provisions of Article 845 of 
Regulations 45 that Federal income and profits taxes are 
deemed to have been paid out of the net income of the 
year for which they are levied, and the action of the Com- 
missioner in reducing 1919 invested capital for 1918 taxes 
prorated from the due dates of the installments, are held 
to have been reasonable provisions and actions in the 
construction of the Revenue Act of 1918, and were not in 
conflict with the provisions of the statute—Supreme Court 
of the United States in Fawcus Machine Company v. The 
United States. Law No. 40. Oct. term, 1930. Dismissal by 
Court of Claims affirmed. 

Board of Tax Appeals is directed to allow $200,000 good 
will value for invested capital purposes, as claimed by the 
taxpayer, where the evidence showed that at the date the 
corporation succeeded a partnership it issued $199,000 in 
common stock and paid $1,000 in cash for good will, which 
price was warranted by the evidence—United States Cir- 
cuit Court of Appeals, Third Circuit, in L. S. Plaut & Com- 
pany v. Commissioner of Internal Revenue. Law No. 4400. 
Oct. term, 1930. Decision of Board of Tax Appeals, 15 BTA 
535, reversed. 

Liens for Federal Taxes, Invalidation of, by State Laws. 
—A Government lien for 1920 income taxes, having been 
duly filed against the taxpayer’s property with the clerk of 
a Federal district court, was not invalidated by a subse- 
quent State statute providing that such a lien should not 
continue valid for more than four months after the date 
of enactment of the statute unless the lien should be filed 
with the clerk of the county court. Such a statute is “re- 
pugnant to the laws of the United States,” and the State 
was without power to enact it—United States Circuit 
Court of Appeals, Fourth Circuit, in United States of Amer- 
ica v. Bank of Mount Hope, a Corporation. Law No. 3070. 
Decision of lower court reversed. 

Long-term Contracts, Accounting for—Where a con- 
tracting partnership elected in 1919 to report its income 
from a long-term contract on the percentage of profits 
basis, its return for 1920 should have been made on that 
basis even though it was not certain that the accrued 
amount due under the contract would be paid in full.— 
District Court of the United States, Western District of 
Missouri, Southern Div., in J. L. Allhands v. Noah Crooks, 
Collector. Law No. 477. 


Losses.—An amount paid by the taxpayer to his mother- 
in-law (who was partly dependent upon him for support) 
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to reimburse her for her loss on securities purchased upon 
recommendation of the taxpayer and guaranteed by him 
against loss is not deductible. The loss was not from a 
transaction entered into for profit, as the “benefit that would 
have accrued to him, had his mother-in-law gained in the 
transaction, is too vague and indefinite to amount to a 
profit."—United States Circuit Court of Appeals, Fourth 
Circuit, in Phillips Lee Goldsborough v. David Burnet, Com- 
missioner. Circuit Judge Parker wrote a dissenting opin- 
ion. The majority decision of the Court affirmed the 
decision of the Board of Tax Appeals, 18 BTA 181. 


Obsolescence, Deductions for.—Deduction for obsoles- 
cence sustained during the period January 1 to March 31, 
1918, was properly disallowed in computing the taxpayer’s 
liability for the fiscal year ended March 31, 1918, in deter- 
mining the proportionate part of the tax for that part of 
the year falling within the calendar year 1917, inasmuch as 
the 1916 and 1917 Acts make no provision for deductions 
on account of obsolescence.—United States Circuit Court 
of Appeals, Seventh Circuit, in Oglesby Coal Company v. 
Commissioner of Internal Revenue. No. 4422. Oct. term, 
1930. Decision of Board of Tax Appeals, 18 BTA 1245, 
affirmed. 


Personal Service Classification.—A firm engaged exclu- 
sively in buying and selling live stock on a commission 
basis, composed of ten stockholders, all but one being 
actively engaged in the business, and supervising the work 
of the other employees, whose wages were paid entirely 
from current earnings, is held to have been taxable as a 
personal service corporation for the years 1920 and 1921. 
—United States Circuit Court of Appeals, Seventh Circuit, 
in Alexander, Conover & Martin, Inc. v. Commissioner of 
Internal Revenue. No. 4376. Oct. term, 1930. Decision of 
Board of Tax Appeals. 17 BTA 60, reversed. 

Personal service classification is denied a live stock com- 
mission agency, the activities of others than the principal 
stockholders being a material income-producing factor and 
the income from loans to customers being substantial.— 
United States Circuit Court of Appeals, Eighth Circuit, in 
Crider Brothers Commission Company v. Commissioner of In- 
ternal Revenue. No. 8450. Decision of Board of Tax 
Appeals, 10 BTA 338, affirmed. 


Profit Realized from Sale of State or Municipal Bonds 
—Tax Liability—Profit realized from the sale of state or 
municipal bonds is subject to the Federal income tax.— 
Supreme Court of the United States in L. M. Wiillcuts, 
Collector of Internal Revenue, v. Charles W. Bunn. No. 22. 
Oct. term, 1930. Decision of Circuit Court of Appeals, 35 
Fed. (2d) 29, which affirmed District Court decision, 29 Fed. 
(2d) 132, reversed. 


Railroads—Taxation of Lessors of Railway Properties 
During Period of Federal Control.—Lessor of railroad 
properties under a 99-year lease is held not entitled to re- 
cover back the additional 2 per cent tax upon the income 
of operating carriers under Federal control which was to 
be paid by the Director General.—District Court of the 
United States, District of Rhode Island, in Providence and 
Worcester Railroad Company (The New York, New Haven 
and Hartford Railroad Company, Lessee), v. The United 
States of America. [No. 1881.] Providence and Worcester 
Railroad Company, (The New York, New Haven and Hart- 
ford Railroad Company, Lessee), v. The United States of 
America. [No. 1980.] Providence and Worcester Railroad 
Company (The New York, New Haven and Hartford Rail- 
road Company, Lessee), v. Frank A. Page, Collector of Inter- 
nal Revenue. [No. 1981.] 


Refunds of Taxes—Section 611 of the 1928 Act.—The 
validity of Section 611 of the 1928 Act, prohibiting refund 
of taxes collected after the statutory period where collec- 
tion had been stayed by an abatement claim, is upheld. 
Section 611 prohibits refund where refund claims had been 
filed before its enactment as well as in the case of claims 
filed after its enactment. The statute embraces involun- 
tary as well as voluntary payment. The word “stay” applies 
to the voluntary postponement by the Collector pending 
final decision of the abatement claim. The term is not 
confined tc a legal stay. 

Section 611 was intended to control judicial proceedings 
as well as administrative action by the Bureau. It did not 
establish one rule for the Department and another for the 
Courts. The section applies to payments of tax by the 
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credit of an overpayment for another year, as the applica- 
tion of the credit must be regarded as a collection. 

Section 611 was not repealed by Section 3 of the Act of 
May 29, 1928, Chapter 901, 45 Stat. 986, 996. There is no 
express repeal, and repeal will not be implied unless there 
is an irreconcilable conflict between the two provisions; 
“and the presumption against such an intention to repeal 
is strongest when the two acts are passed not only at the 
same session, but on the same day.” 

The denial of the right to recover the tax under Sec- 
tion 611 should be deemed also to apply to the interest. 
—United States Supreme Court in R. E. Graham and E. E. 
Foster, Copartners doing business under the firm name of 
Millie Francis Oil Company, Petitioners, v. Rex B. Goodcell, 
former Collector of Internal Revenue, etc. [36]. Oak Worsted 
Mills, Petitioner, v. The United States [104]. Taft Woolen 
Company, Petitioner, v. The United States [105]. Second Na- 
tional Bank of Saginaw, Trustee, Petitioner, v. The United 
States [323]. Boston Pressed Metal Company, Petitioner, v. 
The United States [337]. Daniel Reeves, Inc., Petitioner, v. 
Charles W. Anderson, Individually and as Collector of Internal 
Revenue, etc. [463]. Laura H. Jennings, as Executrix, etc., 
Petitioner, v. Charles W. Anderson, Individually and as Collec- 
tor of Internal Revenue, etc. [529]. Wright & Taylor, Inc., 
Petitioner, v. Robert H. Lucas, Collector of Internal Revenue, 
etc. [565]. Eastern Equities Corporation, Petitioner, v. The 
Umited States [519]. 

Reimbursement of Losses—Accounting for.—The amount 
of a judgment paid to the taxpayer in 1920 incident to a 
long-term contract partly performed in 1913 to 1916, in 
which years losses on the contract had been reported on 
the basis of cash receipts and expenditures, is income for 
1920 when the losses were reimbursed after the Supreme 
Court had affirmed the Court of Claims in a decision in 
favor of the taxpayer—Supreme Court of the United 
States in David Burnet, Commissioner of Internal Revenue, 
v. Sanford & Brooks Company. No. 31. Oct. term, 1930. 
This decision reversed the decision of the Circuit Court 
of Appeals, 35 Fed. (2d) 312, and affirmed the decision 
of the Board of Tax Appeals, 11 BTA 452. 


Statute of Limitations—Waivers.—Transferee of the 
assets of a dissolved Texas corporation, who, as a liqui- 
dator and former president, signed an.assessment waiver 
more than three years after dissolution of the corporation 
on which the Commissioner relied, is estopped from ques- 
tioning the validity of the waiver.—United States Circuit 
Court of Appeals, Fifth Circuit, in Robert H. Lucas, Com- 
missioner of Internal Revenue, v. J. C. Hunt. No. 5858. 


Decision of the Board of Tax Appeals, 15 BTA 1388, re- 
versed. 


Assessment of 1918 tax is not barred by the statute of 
limitations where the period was extended by a waiver, 
executed to avoid a jeopardy assessment, after appeal had 
been filed with the Board and while the case was pending. 
—Supreme Court of the United States in David Burnet, 
Commissioner, v. Chicago Railway Equipment Co. No. 231. 
October term, 1930. Decision of Circuit Court of Appeals 
for the Seventh Circuit, 39 Fed. (2d) 378, reversed. The 
Circuit Court reversed on this issue the decision of the 
Board of Tax Appeals, 13 BTA 471. 

A waiver of the statutory period of limitation for mak- 
ing assessment of 1917 taxes, executed by the taxpayer 
prior to the enactment of the 1921 Act may not be deemed 
to be invalid, based on the fact that prior to the 1921 Act 
there was no statutory authority to execute such waivers. 
This authority is contained in the general broad adminis- 
trative provisions of the respective acts. Although exe- 
cuted prior to the enactment of the 1921 Act, it served to 
waive the limitations new in the 1921 Act, as by its express 
terms it waived “any and all statutory limitations upon 
the assessment of 1917 taxes.” 

A waiver of “all Federal taxes imposed by an Act of 
Congress, approved September 8, 1916, as amended by the 
Act of Congress, approved October 3, 1917” is held to have 
applied to war-profits as well as to income taxes. 

A waiver of assessment is held to have been intended to 
“embrace all the steps necessary for the ultimate collec- 
tion of the tax.’—Supreme Court of the United States in 
Annette Aiken, Admx., v. David Burnet, Commissioner. No. 
69. Oct. term, 1930. This decision affirmed Circuit Court 
of Appeals decision, 35 Fed. (2d) 620, which affirmed the 
decision of the Board of Tax Appeals, 10 BTA 553. 
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Suit for refund of 1918 taxes was barred prior to Febru- 
ary 14, 1929, when brought, claim for refund having been 
rejected in 1922. Conceding that the Commissioner’s 
alleged letter of rejection dated November 14, 1922, never 
reached the taxpayer, as alleged by him, the Commissioner 
was not required under the statute in 1922 to give notice 
of rejection in order to start the tolling of the statute, nor 
did subsequent letters from and conferences with the Com- 
missioner, in which the prior rejection was mentioned, serve 
to reopen the case.—United States District Court, District 
of Connecticut, in William Albert Hickman v. The United 
States. At Law, No. 3325. 


Collection of tax for 1920 was properly made in 1927 
under a bond given before expiration of the statutory period 
of limitation, although the bond recited that the taxpayer 
had filed or was about to file a claim in abatement and no 
such claim was ever filed, the validity of the bond not being 
affected by failure to file the claim.—Supreme Court of the 
United States in Roberts Sash and Door Co. v. United States. 
No. 97. Decision of Court of Claims, 38 Fed. (2d) 716, 
affirmed. 


Assessment of 1916 taxes made under the 1921 Act was 
not barred by the statute of limitations where made within 
five years from the date of filing the return. The 1921 Act 
provides that the limitation of five years applies to assess- 


ments made under the 1921 Act for years covered by returns 


filed under all prior Acts, thus revoking the three-year limi- 
tations in Section 9 (a) of the 1916 Act. 


Recovery of taxes under Section 607 of the 1928 Act is 
barred by Section 611, the use of “stayed” in the latter 
section being construed to refer to delay of proceedings 
to enforce collection, and not to a judicial or statutory 
stay of proceedings. (Graham v. Goodcell, Sup. Ct., Jan. 26, 
1931, followed).—Supreme Court of the United States in 
— E. Magee v. The United States. No. 65. Oct. term, 


“The Congress had constitutional authority in the cir- 
cumstances set forth in Section 611 of the Revenue Act of 
1928 to cure the defect in administration which had resulted 
in the collection of the tax after the statute of limitations 
had run and to deny recovery to the taxpayers for the 
amount paid. The fact that Section 1106 (a) of the Revenue 
Act of 1926 was in effect at the time of the collection is a 
distinction which does not affect the result.” Section 1106 
(a) of the 1926 Act was repealed, as of the date of its 
passage, by Section 612 of the 1928 Act.—Supreme Court 
of the United States in Mascot Oil Company, Inc., v. The 
United States [400]. The United States, Petitioner, v. Wyman, 
Partridge & Company, a Corporation [416]. D. B. Heiner, Col- 
lector of Internal Revenue for the Twenty-third District of 
Pennsylvania, Petitioner, v. Erie Coal & Coke Company [508]. 
Affirming Mascot Oil Co. Inc. v. U. S., 42 Fed. (2d) 309; and 
reversing IV yman, Partridge & Co. v. U. S., 41 Fed. (2d) 886, 
and Heiner v. Erie Coal and Coke Co., 42 Fed. (2d) 214. 


The statute of limitations upon assessment begins to run 
on the day after the return is filed. Therefore, jeopardy 
assessments made on March 15, 1926, were timely as to 
returns for the fiscal years 1920 and 1921 prepared on the 
calendar year basis and filed on March 15, 1921, and 
March 15, 1922, respectively —Supreme Court of the United 
States in David Burnet, Commissioner of Internal Revenue, v. 
Willingham Loan and Trust Company. No. 53. Oct. term, 
1930. Decision of Circuit Court of Appeals, 36 Fed. (2d) 


| 49 which reversed Board of Tax Appeals decision, 15 BTA 


931, reversed. 


Collection of tax for 1918 was not barred by the statute 
of limitations where a jeopardy assessment was made within 
five years from the date of filing a completed return (a 
tentative return not having started the running of the statu- 
tory period) and after assessment but prior to the expira- 
tion of the statutory period a waiver was filed extending 
the time for assessment. This waiver was for an indefinite 
period, but was supplemented by a second waiver on No- 
vember 20, 1925, expiring December 31, 1926, and the tax 
was collected in July and August, 1926. Recovery of the 
tax is barred—Supreme Court of the United States in 
Roy & Titcomb, Inc. v. United States. No. 412. Decision of 
Court of Claims, 39 Fed. (2d) 753, affirmed. 


Assessment of additional tax for 1919 was not barred 
before. May 21, 1928, where the return was filed March 
14, 1920; a waiver was duly executed November 13, 1924, 
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extending the prescribed time for determination, assess- 
ment, and collection for one year; a 60-day letter was 
mailed September 5, 1925; an appeal was filed with the 
Board on October 23, 1925; on November 4, 1925, another 
waiver was executed extending the assessment limitation 
period to December 31, 1926, extended by the number of 
days between the date of mailing of a deficiency notice 
and the date of final decision by the Board of appeal 
thereto; and on January 25, 1927, the Board entered an 
order dismissing the petition and sustaining the Commis- 
sioner’s determination.—United States Circuit Court of Ap- 
peals, Sixth Circuit, in Price & Lucas Cider and Vinegar 
Company v. Robert H. Lucas, Collector. No. 5637. District 
Court decision, 37 Fed. (2d) 922, affirmed. 


Assessment and collection waivers as to 1917 taxes hav- 
ing been executed after the enactment of the 1921 Act, 
but prior to the limitation period under that Act, are valid, 
the three year limitation period in the 1917 Act not apply- 
ing. Section 250 (d) of the 1921 Act extending the statu- 
tory limitation period, “though retroactive, is not uncon- 
stitutional, for the petitioner had no vested right not to 
have a deficiency assessed against it.” 


The fact that the Commissioner did not personally sign 
a chain of assessment and collection waivers, but dele- 
gated that authority to subordinates, does not destroy the 
validity of the waivers. United States Circuit Court of 
Appeals, First Circuit, in United Thacker Coal Company 
v. Commissioner of Internal Revenue. No. 2436. Oct. term, 


1930. Decision of Board of Tax Appeals, 15 BTA 273, 
affirmed. 


_An assessment waiver executed after the five-year pe- 
riod of limitation on assessment provided by the 1921 Act 
is valid to remove the bar of the statute. 


A waiver duly executed but by its terms confined to the 
“assessment” of tax removed the bar of the statute of 
limitations on collection, the word “assess” in reference 
to tax matters being broad enough to include “collect.”— 
Supreme Court of the United States in Charles H. Stange 
v. The United States. No. 23. Oct. term, 1930. Decision 
of the Court of Claims affirmed. 


Collection of 1917 tax is not barred until after final de- 
termination by the Board, where a jeopardy assessment 
was made in March, 1923, and final determination by the 
Commissioner was made on October 28, 1925, within the 
statutory period as extended by a series of three waivers, 
the last of which did not expire until December 10, 1925, 
subsequent to an appeal to the Board filed on November 
8, 1925.—Supreme Court of the United States in W. P. 
Brown & Sons Lumber Co., v. David Burnet, Commissioner. 
No. 115. Oct. term, 1930. Affirming decision of Circuit 
Court of Appeals for the Sixth Circuit, 38 Fed. (2d) 425, 
which affirmed Board of Tax Appeals dismissal (unpub- 
lished memorandum opinion entered July 25, 1928). 


Transfers in Contemplation of Death—Transfer of 
stock purported to have been made in January, 1922, with- 
in six months of the transferor’s death must be held to 
have been made in contemplation of death where no 
evidence to overcome the statutory presumption (two-year 
provision) to that effect is offered.—United States Circuit 
Court of Appeals, Fifth Circuit, in The First National Bank 
of Dallas, Temporary Administrator of the Estate of Louts 
A. Pires, Deceased, and Successor Through Consolidation of 
the City National Bank of Dallas, Former Executor of Said 
Estate, v. Commissioner of Internal Revenue. No. 5863. De- 
cision of the Board of Tax Appeals, 16 BTA 719, affirmed. 


Gifts made within two years of his death by a decedent 
who died of Bright’s disease at the age of 71 years are 
held not to have been made in contemplation of death, 
where gifts of a similar character had been made over a 
period of ten years, and it was not until after the date of 
the transfers that the donor’s physical condition was con- 
sidered serious.—Court of Appeals of the District of Col- 
umbia in John A. Loetscher and Emil C. Loetscher, Execu- 
tors of Christian Loetscher, v. David Burnet, Commissioner of 
Internal Revenue. No. 5011. Decision of Board of Tax 
Appeals, 14 BTA 228, reversed as to this issue. 


Transferees, Taxation of.—A transferee is not liable un- 
der Section 280 of the 1926 Act unless remedies against 
the transferor would be unavailing.—United States Circuit 
























































































































































































































































































Court of Appeals, Second Circuit, in Commissioner of In- 
ternal Revenue v. Wire Wheel Corporation of America. De- 
cision of Board of Tax Appeals, 16 BTA 737, affirmed. 


Assessment waiver as to 1909 corporation excise tax 
executed after the five-year period of limitation on assess- 
ment provided by the 1921 Act is valid to remove the bar 
of the statute, on the authority of Stange v. U. S., decided 
by the Supreme Court, January 5, 1931. 


Waiver duly executed but by its terms confined to the 
“assessment” of tax removed the bar of the statute of limi- 
tations on collection, the word “assess” in reference to tax 
matters being broad enough to include “collect.”—United 
States District Court, Western District of Pennsylvania, 
in Big Four Oil & Gas Company, a Corporation, v. D. B. Hei- 
ner, Collector. At Law No. 6309. 


Assessment and collection of that portion of a defi- 
ciency determined for the fiscal year ended October 31, 
1919, which relates to the year 1918 were barred by the 
statute of limitations, in view of the peculiar facts of the 
case, where returns for 1918 showing no tax liability and 
for 1919 were erroneously filed on the calendar year basis, 
a waiver was executed in November, 1924, extending the 
time for determination, assessment and collection of taxes 
“due under any return made by or on behalf of said tax- 
payer for the year 1919,” the correspondence referred to 
the year ended October 31, 1919, but the Commissioner 
in his request for the waiver said that he desired to be 
protected against the limitation of time for “making ad- 
ditional assessments for the year 1919,” and the statute of 
limitations had expired with respect to such portion of 
1918 before request for a consent was made and the con- 
sent executed.—United States Circuit Court of Appeals, 
Sixth Circuit, in Commissioner of Internal Revenue v. Leas- 
ing and Building Company. No. 5613. Decision of Board 
of Tax Appeals, 16 BTA 105, affirmed. 
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Trusts, Taxation of—An unauthorized depreciation re- 
serve maintained by the trustees of property not connected 
with a “mining, mercantile, or manufacturing business” 
may not be deducted from the net income of the trust dis- 
tributable to the beneficiaries, particularly where the trust 
instrument was carefully drawn and gave no indication 
that the trustors expected such an adjustment. Dissenting 
opinion filed—United States Circuit Court of Appeals, 
Eighth Circuit, in Frederick M. Hubbell v. David Burnet, 
Commissioner of Internal Revenue. Grover C. Hubbell v. 
David Burnet, Commissioner of Internal Revenue. Beulah C. 
Wachtmeister v. David Burnet, Commissioner of Internal Rev- 
enue. F. C. Hubbell v. David Burnet, Commissioner of In- 
ternal Revenue. Decision of Board of Tax Appeals, 14 
BTA 1040, affitmed on this issue. 

Valuation of Property as of March 1, 1913.—Amounts 
paid for taxes on unproductive timber lands should not be 
added to the March 1, 1913, value of the property in de- 
termining gain or loss upon its sale in 1920.—District 
Court of the United States, Western District of Michigan, 


So. Div., in H. M. O. Lumber Company v. United States of 
America. 


On the facts, it is held that shares of oil stock had no 
readily realizable market value when received in 1923, as 
there was no evidence that it could have been readily sold. 
Sales to friends and acquaintances, as distinguished gener- 
ally from sales to the public, do not create a market value.— 
United States District Court, Southern District of Califor- 
nia, in Marie Rankin Clarke, as Executrix of the Estate of 
Chauncey Dwight Clarke, also known as Chauncey D. Clarke 
and sometimes known as C. D. Clarke, deceased, and Marie 
R. Clarke v. Galen H. Welch, United States Collector of In- 
ternal Revenue for the Sixth District of California. 


The New Internal Revenue Code 
(Continued from page 50) 


liability to tax, rate, payment, and other obligations 
and duties imposed upon the taxpayer. The special 
administrative provisions follow, and the penalty and 


forfeiture provisions are grouped together so as to be 
readily located. 


In Subtitle C, administrative provisions of a gen- 
eral character are included. The special administra- 
tive provisions relating solely to particular taxes are 
codified in the chapters relating to such taxes, as 
previously noted. The arrangement of this subtitle 
follows the usual course of procedure in tax admin- 
istration; that is, information, returns, assessment, 
collection, and refunds. 


Subtitle D contains the provisions relating to per- 
sonnel. The appointment, salary, powers and duties of 
the internal revenue officers and employees are logi- 
cally and systematically arranged. The Code con- 
cludes with Subtitle E, which contains the law 


relating to the Joint Committee on Internal Revenue 
Taxation. 


The appendix consists of five tables. The first, 
Table A, traces the development of internal revenue 
legislation, indicating where each provision of law 
is included in the Code, or, if omitted, the reason for 
its omission. The second, Table B, contains the 
express amendments to the Revised Statutes and the 
Statutes at Large. The third, Table C, shows the 
derivation of the Revised Statutes relating to internal 
revenue. The fourth, Table D, is a parallel reference 
table of the United States Code and this Code, and 
the fifth, Table E, tabulates the internal revenue re- 
ceipts for the fiscal years 1918 to 1930, inclusive. 


(Continued on page 76) 
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The entire work has been reviewed at various 
stages of its progress by officers of the Treasury 
Department, and I have been advised by the Secre- 
tary of the Treasury that the final page proofs sub- 
mitted are believed to present a correct codification 
of the general and permanent law relating to internal 
revenue. 

In conclusion, attention is drawn to the fact that 
the Codification makes no change in existing law, 
but brings together in one document all our internal 
revenue laws of a permanent character which were 
in force on December 1, 1930. It is hoped that, 
through the cooperation of the Committee on the Re- 
vision of the Laws whose chairman is the Honorable 
Roy G. Fitzgerald, this Codification can be sub- 
mitted to Congress for enactment into absolute law. 
If our hopes are realized in this respect, this Codifi- 
cation will furnish a certain basis for all future 
amendments and simplification programs. It will 
then be no longer necessary to periodically reenact 
income, estate, and other tax laws in their entirety, 
but amendments can be made by reference to an 
unchanging system of Subtitle, Chapter, and section 
numbers in Title 26 of the United States Code. 





Rulings of the Bureau of Internal Revenue 


Capital Gains and Losses—Acts of 1921 and 1924.—In 
view of the Commissioner’s acquiescence in the decision 
of the United States Board of Tax Appeals in the Appeals of 
John S. Phipps, et al. (19 B. T. A. 1923,) I. T. 2297 (C. B. 
V-2, 109), is overruled in so far as it holds that the profit 
derived from the sale of real property owned by real estate 
dealers (and held for more than two years) does not con- 
stitute capital gain within the meaning of section 206 of the 
Revenue Act of 1921.—I. T. 2555, X-3-4904, p. 6. 

Consolidated Returns of Corporations—Revenue Act of 
1926.—Upon the sale of a subsidiary corporation’s stock to 
outside interests no adjustment to the gain or loss basis 
of such stock in the hands of the parent corporation is 
permissible on account of the prior gains of the subsidiary, 
whether such gains are reported in a consolidated return or 
in a separate return, or on account of the prior losses of the 
subsidiary whether such losses are reported in a consoli- 
dated return or in a separate return. 


General Counsel’s Memorandum 7765 (C. B. IX-1, 223) 
modified—G. C. M. 8889, IX-51-4876, p. 14. 

Insurance Proceeds, Taxation of.—No substantial estate 
tax or income tax benefit is obtained by surrendering exist- 
ing life insurance policies in favor of “absolute owner 


policies.” —I. T. 2553, IX-52-4880, p. 2. 


Interest Incurred to Purchase or Carry United States 
Obligations, Deductions for, by a Corporation.—The words 
“obligations of the United States * * * the interest upon 
which is wholly exempt from taxation under this title” 
refer to the obligations themselves and not to any particular 
taxpayer or class of taxpayers who owned same. The 
words “under this title” are significant and refer to Title II, 
which relates to income tax. Therefore, as an income tax 
(i. e., the surtax) is imposed upon the interest received upon 
such obligations, except first Liberty loan 3% per cent 
bonds and all other United States obligations issued prior 
to September 24, 1917, the interest is not wholly exempt 
from income tax regardless of who owns the obligations. 
Accordingly, interest paid or accrued on indebtedness in- 
curred to purchase or carry obligations of the United 
States, the interest upon which is not wholly exempt from 
income tax, is deductible. (Revenue Acts of 1924 and 1926.) 
—G. C. M. 8868, IX-51-4875, p. 12. 

Net Losses.—Where the predecessor and successor com- 
panies were incorporated under the laws of the same State, 
with the same purposes and powers but with different capi- 
tal structures, the assets and liabilities being taken over by 
the successor, and the predecessor remaining in existence 
for a time at least contemporaneously with the successor, 
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the successor can not be considered to be the same taxpayer 
as the predecessor and a net loss sustained by the prede- 
cessor can not be deducted by the successor under Sec- 
tion 117, Revenue Act of 1928—I. T. 2554, X-1-4890, p. 4. 


Property Acquired by Gift or Transfer in Trust on or 
before December 31, 1920.—Gain or loss from sale in 1928 
of stock acquired by power of appointment exercised by 
will of the testator who died in 1927 must be determined 
under section 113 (a) 4 of the Revenue Act of 1928.— 
G. C. M. 8739, IX-51-4870, p. 2. 


Social Clubs—Exemption from Tax.—Where the board 
of governors of a social club is granted authority under the 
club’s by-laws to distribute equally to those members hold- 
ing participating certificates, any funds which may be avail- 
able for the purpose from time to time, after reserving such 
funds as are sufficient in their judgment to provide for the 
needs of the club, the organization is not entitled to exemp- 
tion from Federal income tax under section 103 (9) of the 
Revenue Act of 1928 and the corresponding section of prior 
Revenue Acts.—I. T. 2557, X-4-4911, p. 4. 


Losses Minimize Taxes 
(Continued from page 62) 

A taxpayer who sells securities at a gain and 
within thirty days repurchases the same securities 
(at a figure either higher or lower than the selling 
price) is, nevertheless, bound to include the gain in 
gross income. The stock market slump left man 
“investors” and “traders” at the end of 1929 and 
1930 with net losses instead of net income to report 
on their tax returns. At the same time they owned 
some securities on which they had a “paper profit,” 
but which they desired to hold for a further rise 
in the market. A bona fide sale by these taxpayers 
of their securities at a gain (not in excess of their 
net losses for 1929 or 1930) followed by an immedi- 
ate repurchase has resulted in (1) an expectancy of 
a small taxable gain to report in a subsequent year 
if the securities are then disposed of at a profit, and 
(2) the certainty of no tax to pay upon the gain 
from the 1929 or 1930 sale. If the sale is made in 
good faith, then, on the strength of principles pro- 
nounced by the Board in Vauclain v. Com.,®* it would 
seem that this type of transaction is valid to support 
a “stepped-up” cost basis on the securities dealt in. 

A sale and agreement to repurchase entered into 
between the seller and anyone, either the buyer or a 
third party, within thirty days of the sale of securi- 
ties, even though no reacquisition of the property 
itself is had within that period, is enough to defeat 
the deductibility of the loss. In the absence of any 
agreement to repurchase, written or oral, it would 
seem that such an agreement may be implied from 
the nature of the circumstances surrounding the sale. 
(See J. T. 2257 * and Young v. Com.**) 

If securities which have been sold at a loss are 
repurchased at any time after 30 days from the date 
of sale, the loss thereon may be claimed, provided 
the sale itself was bona fide and there was no ex- 
press or implied agreement to buy back. (O. D. 103,°4 
Appeal of Britt,®> Guarantee Title & Trust Co. v. 
Com., °° and Vauclain v. Com.**) Usually such repur- 
chases are made with the intention of returning a loss 


comme 5252, 16 B.T.A. 1005; Acq. “VIII-2 C.B. 56; 311 CCH 
-101. 

52V-1 C.B. 241; 311 CCH § 888.12. 

53 Dec. 2298, 6 B.T.A. 656; 311 CCH { 195.44. 

%1 C.B. 124; 311 CCH { 195.42. 

5 Dec. 522, 2 B.T.A. 53, Acq. IV-2 C.B. 1; 311 CCH f 195.431. 

5 Dec. 3524, 10 B.T.A. 599, Acq. VII-2 C.B. 16; 311 CCH f 195.43. 


ST Dec. 5252, 16 B.T.A. 1005, Acq. VIII-2 C.B. 56; 311 CCH 
{ 888.101. 
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HANDBOOK 


of Commercial Law League of America 


C | HE Committee on Revision of League Law, after two years of arduous labor, is now pre- 
pared to offer this valuable handbook to the members of the League. This is a most valuable 
asset to League membership. It is being published by order of the 1928 convention under the 
direction of the Executive Committee which has fixed the price practically at cost. Complete in- 
formation concerning the Commercial Law League of America is contained in this work which 
covers its history from its inception in 1895 to the present date. 


The book, which is nine by six inches, is durably and attractively bound in semi-flexible imitation 
brown leather with the title and seal of the League embossed in gold. ‘The loose-leaf binder is the 


finest type made—being the Heinn Company “Speedlock” which is easily operated when additions 
are made to the book. 


It will be kept up-to-date by the insertion of new copy supplied by the League annually. This will 
include new and revised rosters of the entire membership, lists of house agencies, changes in League 
law and any other matter pertaining to the volume. An exhaustive index is included. ‘The type 


is large and clear and the book is beautifully and artistically done and will prove a handsome orna- 
ment to the finest desk. 


Special Committee to Revise the League Law “ 


Marshall D. Wilber, Chicago; Harry Hertzberg, San Antonio; Wm. H. Montgomery, Poughkeepsie; Thad. 
M. Talcott, South Bend; George Burns, Rochester; Thomas F. Dolan, Boston; Martin J. Teigan, Ex-Officio, 
Chicago; Frederick A. Lind, Chicago, Chairman. 


Partial Table of Contents 


History of the Commercial Law League of America 

Roster of officers of the League, including members of the Executive Committee 

Conventions, attendance and presiding officers 

Constitution, by-laws and operative resolutions of the League 

Selected chapters from William C. Sprague’s book, ‘““The Commercial Lawyer and 
His Work” 

Selected articles on practice of Commercial Law by former presidents and other mem- 
bers of the League 

Article on law office management 

Article on parliamentary law 

Article on the business side of practicing law 

Rulings and opinions of Executive Secretary 


Orders should be sent to the office of the Executive Secretary which has charge of 
the distribution of this book. SEND IN YOUR CHECK TODAY. 
PRICE TWO DOLLARS AND FIFTY CENTS. 


—-COUPON — 
CoMMERCIAL LAW LEAGUE OF AMERICA, 137 South La Salle Street, Chicago. 


Enclosed please find my order for copy of HANDBOOK OF COMMERCIAL LAW 
LEAGUE OF AMERICA, priced $2.50, postpaid. I enclose check , Money order 
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for income tax purposes. This fact alone has been 
held an insufficient ground for denial of the deduction 
if the sale is made in good faith. (Britain v. Com.**) 
As tersely stated by the Board in one case “alleged 
sales of property for the purpose of establishing 
losses must be real, valid transactions, definitely plac- 
ing the legal and equitable ownership of the property 
alleged to have been sold out of the hands and out 
of the control of the seller.” (Appeal of Stewart & 
Co.**) Accordingly, a sale through a broker was not 
bona fide where the same broker repurchased the 
identical amount of stock in the names of the seller’s 
brother-in-law and secretary who subsequently en- 
dorsed the certificates to the seller as collateral for 
the money loaned them by the seller for the purpose 
of their repurchasing the stock from the broker. 
(Esperson v. Com.®°) 

The recent decision of the Circuit Court of Ap- 
peals, Third Circuit, in Budd v. Com.** which re- 
versed a determination by the Board that a sale of 
stocks under the circumstances of that case was mala 
fide, has been the subject of much comment. There, 
the taxpayer, the president of a company in which he 
owned 3,000 shares of stock, sold them all to the cor- 
poration’s treasurer for the avowed purpose of estab- 
lishing a tax loss. The sole consideration consisted 
of the treasurer’s promissory note. All the attributes 
of a sale were present and the evidence showed no 
agreement or understanding that the president would 
repurchase. Upon the subsequent sale of 660 of the 
3,000 shares of the stock by the treasurer the cash 
received was deposited in his bank account and his 
check for the amount was sent to the president in 
reduction of the treasurer’s note. Fifteen months 
after the original sale the treasurer sold back to the 
president the 2,340 remaining shares in cancellation 
of the note. The opinion stated that if the sale was 
not bona fide it was fraudulent and that the burden 
of proof of fraud rested upon the Commissioner. His 
failure to bear this burden necessitated an approval 
of the taxpayer’s return. No appeal of this case is 
contemplated by the Commissioner. 


Ed. Note-—The second part of this article will ap- 
pear in the March issue. 





Trusts and Associations 
(Continued from page 55) 

In the Crocker case, no business enterprise was 
being carried on and this fact is pointed out by the 
Court in the Hecht case. It is also true that the 
trust was not conducted in a quasi-corporate form. 
Both tests above set forth therefore fail to support 
an association in the Crocker case and it may be dis- 
posed of upon either ground. 

Some of the elements to be considered in deter- 
mining whether or not an organization is operating 
in quasi-corporate form have been pointed out above. 
Control by the beneficiaries over the trustees and a 
group of trustees responsible to the beneficiaries, are, 
of course, the principal elements of a quasi corporate 
form of organization, and it is these elements which 
were stressed in the Crocker case. In addition there- 
to it should be considered whether or not there is an 
~~ Dec. 6142, 20 B.T.A. 127; 311. CCH 9 195.432. 

8 Dec. $15, 2 B.T.A. 737; 311 CCH $195.14. 

© Dec. 4378, 13 B.T.A. 596; 311 CCH { 195.46. 


6143 Fed. (2d) 509, rev’g Dec. 4069, 12 B.T.A. 490; 311 CCH 
q 195.324. No appeal contemplated. 
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annual election of officers, transferable shares, meet- 
ings of shareholders, discretion in the trustees to 
pay or withhold dividends and many similar ele- 
ments which are found in a corporation. 


Conclusion 

It is submitted therefore, that in spite of the seem- 
ing conflict in the adjudicated cases, the fundamental 
requirements for distinguishing between a trust and 
an “association” for income tax purposes are the 
two requirements enumerated above; namely (1) 
the conducting of a business enterprise, and (2) the 
carrying on the business in a quasi-corporate form. 

Testing each case for the presence of these essen- 
tial elements appears to offer a satisfactory method 
of ascertaining the status of a trust under the income 
tax. law. 


Income Tax Provisions Which Have Not 
Been Judicially Construed 


(Continued from page 57) 
section prescribes a limitation on such credit as 
follows: 

In no case shall the amount of credit taken under this 
section exceed the same proportion of the tax (computed 
on the basis of the taxpayer’s net income without the de- 
duction of any income, war-profits, or excess-profits tax, 
any part of which may be allowed to him as a credit by 
this section), against which such credit is taken, which the 
taxpayer’s net income (computed without the deduction 
of any such income, war-profits, or excess-profits tax) from 
sources without the United States bears to his entire net 


income (computed without such deduction) for the same 
taxable year. 


The purpose of this limitation is of course to con- 

fine the credit to a maximum rate on foreign income 
not in excess of the rate of tax payable in the United 
States. For example, if the rate of income tax in 
England is 20% and the rate in the United States is 
12%, the credit for taxes paid to England by a do- 
mestic corporation of the United States may not 
exceed 12% of the income derived in England, 
although the English tax was 20% of such income. 
While the remaining 8% may not be claimed as a 
credit against the United States income tax, it may 
be deducted from gross income in determining net 
taxable income. Computation of the limitation in 
the above example may be illustrated thus: 
Total net income of domestic corporation....... $100,000 
Net income from England 
United States income tax 
English income tax . 


20,000 


The credit is 





,or one-fifth of $12,000, which 
100,000 

is $2400. Only $2400 of the English tax may be 

taken as a credit. 

In some foreign countries the rate of tax to in- 
come is less than the rate in the United States, and 
of course a domestic corporation paying an income 
tax in such countries is entitled to take credit for the 
full amount of such foreign taxes. Now it is appar- 
ent if such corporation pays income taxes to a num- 
ber of foreign countries, in some of which the rate of 
tax is higher and in others lower than the rate in 
the United States, the credit for such foreign taxes 
would be greater in amount if the limitation is com- 
puted in respect of the aggregate foreign income and 
aggregate foreign taxes, rather than separately in 
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respect of the income derived in and taxes paid to 
each of the foreign countries. This may be illus- 
trated by a hypothetical case (for purposes of the 
illustration arbitrary rates are assumed), viz.: 

Total net income of domestic corporation 
mosea weatles mcome COX... 6.25. o.i ss den vcete 24,000 


Net income derived in England................... 40,000 
I i hd aa ae Satine Sonar ae we ,000 
Met income derived in Italy...............<.cce08s 30,000 
ee ee eee ene Be Bk 2,400 
Net income derived in Brazil..........:.....25.025: 30, 

UUAIENUNNS NOMI ONE 5 ois. 55.923 -ore id is ws Sew es 1,600 


Since the aggregate foreign net income is 50% 
of the total net income, and the aggregate foreign 
taxes do not exceed 50% of the United States taxes, 
on this basis the full amount of the foreign taxes may 
be taken as a credit. On the other hand, if the limi- 
tation on the credit is computed separately with 
respect to each of the foreign countries, only $4800 
of the English tax may be taken as a credit, and the 
total credit would be only $8800, compared to a credit 
of $12,000 computed on the basis of aggregate foreign 
income and taxes. 

I believe that many taxpayers paying income taxes 
to several foreign countries have erroneously claimed 
credit therefor on the basis of income and taxes in 
each foreign country separately and they have been 
led into this error, perhaps, by the official form pre- 
scribed by the Treasury Department for making 
such claim. The form does not lend itself readily 
to a consolidated statement of foreign income and 
taxes. 

In my opinion the limitation on the credit should 
be computed on the basis of aggregate income and 
taxes in foreign countries and possessions. There 
is nothing in the statute itself requiring that the 
limitation be computed separately. It provides that 
the credit shall not exceed such proportion of the tax 
against which the credit is taken, as the net income 
“from sources without the United States” bears to 
the entire net income. Considering the language of 
the statute itself, and that the purpose is to avoid 
double taxation and encourage foreign trade, and 
applying the rule that taxing statutes should be con- 
strued liberally in favor of the taxpayer, it seems 
clear that the limitation on the credit for foreign 
taxes should be computed on the basis of the aggre- 
gate of the foreign income and taxes. 


The Real Value of Common Stocks in 


Connection with the Estate Tax 
(Continued from page 48) 

average of prices for a period subsequent to the 
break. More specifically, it is suggested that the 
values on December 31, 1929 be used as the basis for 
the tax, or the mean between the high and the low sell- 
ing prices for the year 1930. Either of these methods 
would require legislative authority, since they are 
essentially arbitrary in character. In dealing with a 
complex situation an arbitrary rule not only has the 
advantage of simplicity but often achieves a greater 
measure of equity than a laborious attempt to study 
the merits of every case. 

In support of the December 31, 1929 values it may 
be said that the date is sufficiently removed from the 
nadir of November 13, 1929 to reflect a recovery from 
the distress selling of the November crisis. The 
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recovery of December 11th was followed by the sec- 
ondary recovery of December 27th. The closing 
prices of the year for a large group of well-known 
industrials averaged 14% higher than the low of 
November 13th. 

In this connection it should be borne in mind that 
while the lows of 1929 average 40% less than the 
highs of that year, these “lows” are not low at all 
in view of the real value reflected by the assets and 
earnings of the stocks in question. It is often for- 
gotten that in 1929 common stocks had reached a 
level more than double that of 1926 and nearly four 
times that of 1913. Even at the low prices of No- 
vember 13, 1929, the price average had receded only 
to that of February 1928, and industrials were 30% 
above the 1926 average. In view of these signifi- 
cant facts the proposal to utilize the prices of Decem- 
ber 31, 1929 does not appear to be an unfair one from 
the point of view of the Government. A tabulation 
to illustrate this basis is given below. 

The proposal to use the average prices of 1930 has 
in its favor the better perspective of an extended 
period of trading, but has the disadvantage of taking 
into account factors which came into being long after 
the collapse of the market. In some cases this av- 
erage will be greater than the closing prices of 1929 
but in most cases it will be less. 


COMMON STOCKS—1929 QUOTATIONS 


. High Low Mean Closing 
Aluminum Co. ...... 394 146 34314 290 
ear 135 26 81 36% 
Gen. Motors ........ 91% 334 62% 40% 
Neat. Cash Ree.:...: 14834 59 103% 76Y, 
RS eer 114% 26 70% 44 
oe = eae 261% 150 205% 171 


In conclusion the writer wishes to call the atten- 
tion of those interested in this problem to the fact 
that legislation may be necessary to secure relief, 
and certainly legislation untying the hands of the 
Commissioner will afford relief in the manner most 
satisfactory both to the Treasury Department and 
to the taxpayers. The reaction secured from rep- 
resentatives of the Treasury Department and of the 
Joint Committee on Internal Revenue Taxation has 
been that the initiative should be taken by the repre- 
sentatives of the estates whose interests are in 
jeopardy. The Treasury Department should not be 
expected to sponsor legislation the effect of which 
will be to reduce its revenues. The most that can 
reasonably be expected of the administrative officials 
is that they will lend their cooperation to any reason- 
able proposal advanced on the taxpayers’ behalf by 
the representatives of the taxpayers. From the 
point of view of the Government’s finances, it is of 
importance that the Government’s revenues from es- 
tate taxes are in most cases only a fraction of the 
full amount of the tax, on account of the credit 
granted for state inheritance taxes. A liberal policy 
upon the part of Congress and the Treasury Depart- 
ment in the matter of valuation will not diminish 
seriously the Government’s revenues. It appears 
therefore that if the equity of the position of the 
representatives of estates is properly brought before 
the attention of the Joint Congressional Committee 
and of members of Congress, it is not unreasonable 
to anticipate that the effort will be crowned with 
success. 











